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I. Introduction 

This paper is presented in an outline format so the reader may interlineate thoughts, questions and/or speaker comments for later review.  It is not intended as an exhaustive recitation of the law on wills or incapacity, rather, as a quick reference guide for future discussions with the reader’s attorney.  The presentation is divided into two parts, i.e., a discussion of steps a person should take preparing for incapacity; and, how a person’s estate may be probated. 

II. Selection of An Attorney

The expeditious and cost effect probate of an estate is directly attributable to the expertise of the estate’s attorney.  Therefore, great attention should be directed to the selection process.

A. General Practitioner

Employment of a general practitioner is not advisable unless you have a small estate and a loving family with no dysfunctional family members, e.g. the “Leave It To Beaver” family.  My experience has been that the general practitioner is not well acquainted with the documentation attending incapacity, guardianship, elder law, and probate litigation issues.  Ask yourself, would you employ a general practitioner to perform heart valve surgery? 

B. Probate Attorney

A probate attorney may be board certified in probate and estate planning or not.  However, this attorney is one who consistently practices in the areas of probate, guardianship, and elder law.  He is intimately familiar with incapacity documentation, the probate of wills, guardianship procedures and/or the nuances attending Medicare and Medicaid issues. Organizations reflective of these attorneys are: (1) Attorneys In Tax and Probate, (2) Disability and Elder Law Attorneys Association. 

C. Board Certified In Probate and Estate Planning Attorney

Succinctly stated, this attorney is a certified expert in probate and estate planning.  He is routinely employed to resolve very complex probate issues and to address tax issues surrounding the disposition of large estates through the use of testamentary and inter-vivos trusts. 

III. Planning For Incapacity

Medical science undoubtedly allows us to enjoy a longer and more productive life.  However, the infirmities of aging compel us to address the real world consequences surrounding a heart attack, stroke, debilitating illness or death.  Everyone should possess the following incapacity documentation before the debilitating event occurs. 

1. Statutory Durable Power of Attorney

2. Medical Power of Attorney

3. Designation of Guardian Before Need Arises

4. Directive to Physician, “The Living Will”

A.
Statutory Durable Power of Attorney

This document allows you to appoint an agent to act on your behalf when you become disabled or incapacitated.  It allows your agent, e.g. wife, son, daughter, etc., to handle your business affairs and make periodic accountings to yourself and/or family.  The instrument terminates upon your death or you may revoke it during your life by execution of a written revocation delivered to the agent. 

1.
Frequently Asked Questions

a. What Are The Legal Requirements?  

It must be in writing, signed and acknowledged before a notary public.

b. How Long Is It Valid And Enforceable?

The statutory durable power of attorney does not lapse over time unless the instrument limits its time frame.  It will terminate upon the maker’s death.

c. How Does A Divorce Effect It?

Any powers given a spouse terminate upon divorce unless you have otherwise provided in the instrument.

d. How Does A Guardianship Effect It?

A court order granting a guardianship of the estate will abate the statutory durable power of attorney during the pendency of the guardianship.  When the ward is restored the instrument is again effective and enforceable.
e. Are There Any Liability Issues?

Those persons who act in good faith and are without knowledge of the maker’s death or the appointment of a guardian of the estate are protected from liability for acting pursuant to the instrument. The revocation of a statutory durable power of attorney is not effective as to third parties until they receive actual notice of its revocation. 

f. Must The Document Be Recorded?

It should be recorded with the County Clerk. Texas Probate Code § 489 requires that it be recorded with the County Clerk of the county where any realty is located that might be subject to the instrument. 

g. What Are The Powers Of The Agent?

The powers given to the agent are very broad and sweeping.  The specific powers are memorialized in Texas Probate Code §§ 492-504.  You should review each power with your probate attorney to determine the extent of the power(s) you wish to give the agent.

h. When Does The Document Become Effective?

The instrument generally becomes effective upon the incapacity of the maker.  Any person is protected from liability if they rely on a doctor’s certification that the maker is incapacitated.

B.  
Medical Power of Attorney

This document allows you to appoint an agent to act on your behalf regarding medical decisions when you become disabled or incapacitated.  The agent may not, under any circumstances, consent to (1) voluntary inpatient mental health services, (2) convulsive treatment, (3) psychosurgery, (4) abortion, or (5) neglect through the omission of care.  This instrument may be revoked orally or through an executed written revocation. 

1.
Frequently Asked Questions

a.
When Does The Document Become Effective?

It becomes effective when the maker’s doctor certifies, in writing, that he/she is incapacitated.  The physician’s certificate must be filed in the maker’s medical records. 

b.
What Are The Legal Requirements?

The document must be signed by the maker in the presence of two (2) disinterested witnesses who must also sign the instrument.  A witness can not be a health care provider to the maker, e.g. the doctor, hospital nurse or their employee. 

c.
Must The Document Be Recorded?

There is no requirement that the instrument be recorded. 

d.
Are There Any Liability Issues?

No liability attaches to the agent or health care provider if their decisions are made in god faith and pursuant to the instrument. 

e.
How Can The Medical Power Of Attorney Be Revoked?

The instrument may be revoked by oral or written notification by the maker to the agent or health care provider without regard to whether the maker is competent.  A subsequent instrument or the divorce of the maker will terminate the former spouse’s powers. 
f.
What Is The Effect Of A Guardianship?

The medical power of attorney does not terminate upon the qualification of a temporary or permanent guardian of the estate unless so ordered by the court.  The court may abate the instrument upon the appointment of a temporary or permanent guardian of the person. 

g.
Can The Agent Disclose Medical Information?

The agent may consent to the disclosure of the maker’s medical records. 

C.
Designation of Guardian Before Need Arises

This document allows you to appoint a person and alternates of your choice as the guardian of your person and/or estate should your family determine that a court supervised guardianship is necessary.  Most importantly, it allows you to disqualify a person from serving as a guardian and the court may not, under any circumstances, appoint that person. 

1. Frequently Asked Questions
a. What Are The Legal Requirements?

The document may be written wholly in the handwriting of the maker, i.e. holographic.  However, this procedure is not encouraged because lay persons tend to use precatory versus mandatory language which effects the instrument enforceability.  A designation prepared by a probate attorney is recommended and it should be signed in the presence of two (2) adult witnesses who are not named as guardian or alternate guardian in the declaration. 

b. Can The Probate Court Appoint Someone Else?

Unless the court finds that the person designated in the declaration to serve as guardian is disqualified or would not serve the best interests of the ward, the court shall appoint the designated guardian.  


D. Directive To Physician - “The Living Will”

This document provides a mechanism to institute life termination procedures for a person with an “irreversible condition” or “terminal condition” diagnosis. An “irreversible condition” means a condition, injury or illness that may be treated but is never cured or eliminated, that leaves a person unable to care for or make decisions for himself; and that, without life sustaining treatment is fatal.  A “terminal condition” has essentially the same definition except that according to reasonable medical judgment death will occur within six (6) months.

1. Frequently Asked Questions

a. Who Can Execute A Directive To Physician?

Anyone who is at least eighteen (18) years of age, of sound mind and acting of his or her own free will. 

b. What Are The Legal Requirements?
The instrument must be witnessed by two (2) witnesses, at least one of whom must NOT be named as the agent in a medical power of attorney; NOT be related by blood or marriage to the maker; NOT be entitled to be an heir, devisee or legatee to the maker’s estate; and, NOT be an attending physician or an employee of the maker’s health care facility. 

c. When Does It Become Effective?

Two doctors must make a determination that the patient has a terminal condition and that the patient’s situation meets other statutory requirements before acting on the directive.

d. Can I Make A Verbal (Oral) Directive To Physician? 

The Texas Health and Safety Code § 166.034 allows you to make an oral directive.  However, the declarant must issue the non-written directive in the attending physician’s and two (2) witness’ presence. The fact of the oral directive must be entered in the patient’s medical record. 

e. Can A Minor Execute A Directive To Physician?

No! However, an adult spouse, the parents or a legal guardian can execute the directive on their behalf. 

f. Must The Directive Be Notarized?

The directive does not have to be notarized.

g. Can I Be Compelled To Execute a Directive?

A physician, health care facility, health care provider, insurer, or health care service plan may not require a directive as a condition for obtaining insurance or health care services. 

h. What Is The Effect Of Making A Directive On My Insurance Policy(s)?

The execution of a directive does not impair the enforceability of the policy provisions or affect the premiums thereof. 

i.
Is A Directive Executed In Another State Enforceable In Texas?

An advance directive or similar instrument validly executed in another state is effective and enforceable in Texas. 

j.
What Occurs When There Exists Two (2) Directives To Physicians?

The treatment decision made or instrument executed later in time controls.
k. What Happens If I Change My Mind?

Your “last minute decision” supercedes the effect of the directive.  The directive may be revoked at any time without regard to your capacity.  You may orally or in writing revoke the directive; or, by destroying the directive or instructing someone else in your presence to destroy it. 

l. What Occurs If I Have No Directive And Am Unable To Communicate My Wishes?

If you have no legal guardian or medical power of attorney agent, the attending physician and a person in the following priority, i.e. spouse, adult children, parents or nearest living relative, may make the decision to withhold or withdraw life sustaining treatment.  The decision must be based on knowledge of what the patient would desire, if known.

m. What Is The Duration Of The Directive?

A directive is effective until it is revoked. 
n. What Liability Does A Physician Or Healthcare Facility Incur For Executing The Directive?

There is no liability unless they fail to exercise reasonable care when applying the patient’s advance directive. 

o.
Are There Any Criminal Penalties Associated With A Directive To Physicians?

It is a Class A misdemeanor to intentionally conceal, cancel, deface, obliterate or damage a directive without the patient’s consent. 

p. What Occurs If The Patient Is Pregnant?

A person may not withdraw or withhold life sustaining treatment from a pregnant patient.

IV. The Guardianship Process

When a person fails to provide for the contingencies of old age to allow for family or friend to supervise his financial and medical care, ie. powers of attorney, etc., the primary alternative is a court supervised guardianship.  This process can take three forms. 

A. 
Guardianship of the Estate 

Any interested person may petition the court for the guardianship of another, e.g. wife, son, daughter, etc.  The application to impose a guardianship must be supported by a doctor’s letter or testimony delineating the proposed ward’s areas of incapacity.  The Court will appoint an attorney as litem to represent the proposed ward’s interests.  This attorney’s role is to represent the proposed ward’s wishes, i.e. consent or oppose the guardianship application, oppose the appointment of the proposed guardian, etc.  The Court may appoint a guardian ad litem to represent the proposed ward’s best interests in a contested guardianship.  A guardianship of the estate essentially involves the appointment of a third party to handle the business affairs of the ward and make annual accountings thereon to the Court.  The process is expensive, very time consuming and totally supervised by the Court.  You must realize that all expenses associated with this process are chargeable against the proposed ward’s estate.  The process is complicated and often leads to intra-family conflict.  Hence, a contest between two dysfunctional siblings over who should be mom or dad’s guardian can cost tens of thousands of dollars, which the ward’s estate satisfies when, without a contest, the funds could have been spent for the ward’s direct benefit.  Substantive and procedural guardianship law demands the legal expertise of a guardianship attorney. 

C. Guardianship of the Person

Any interested person may make application to impose a guardianship over the person of a proposed ward.  Its purpose is to allow a third party to provide food, clothing, shelter and resolve medical and ancillary issues regarding a person’s daily life, e.g. driving a car, residence at their home, an assisted care facility or nursing home.  The application must be supported by medical testimony as above discussed and the ad litem process applies.  The detriments relating to a guardianship of the estate also apply to this guardianship procedure. 

C.
Guardianship of the Person and Estate 

This occurs when the proposed ward is totally incapacitated.  The procedural safeguards above discussed are court ordered.  The import of this guardianship proceeding is that a third party totally controls your daily life and finances.  Hence, all the detriments associated with a guardianship culminate here. 

D.
Avoiding a Guardianship 

You can avoid a guardianship by simply planning ahead for the unforeseeable disability.  You should visit probate counsel and obtain the documentation necessary to avoid a guardianship.  
V. A Guardianship Alternative 

Although you may not have taken steps to avoid the guardianship process, the law provides an alternative that some courts allow you to utilize. 

A. The Community Property Administration

Texas Probate Code §§883-884 allows the Court to appoint the non-incapacitated spouse, e.g. wife, to manage the incapacitated spouse’s, e.g. husband, property during the ward’s period of incapacity.  The appointment as the Community Property Administrator terminates upon the ward’s recovery of capacity.  This process essentially allows a spouse to manage the community property estate without any court supervision. There are number of statutory safeguards appertaining to the ward’s estate, e.g. court ordered accounting, inventory, appraisement, removal, etc. However, these are after the fact safeguards that diminish the probability of recovering any mismanaged, converted or stolen assets.  Courts are reluctant to grant this remedy for these reasons and because there is no surety bond against which recovery can be made; nor is there an appointed attorney ad litem to advocate the ward’s interests; nor a continuing oversight relationship by and between the ward and the Court.

VI. Last Will and Testament

You can die testate (with a will) or intestate (without a will).  Dying with a will allows an expeditious and reasonably inexpensive probate process that maintains family harmony and keeps your reputation in tact.  The intestate probate process is cumbersome, time consuming, expensive and generally causes conflict among the beneficiaries. 

A. Self Proven Last Will and Testament

You should obtain a Self Proven Last Will and Testament that comports with the requirement of Texas Probate Code §59.  This will can provide for the appointment of a minor child’s guardian; an executor to act independently of the probate court process; the disposition of assets through a trust; the specific and general disposition of assets to beneficiaries; and, a resolution to simultaneous death situations.  A self-proven will is easily probated and less likely to be subjected to attack by a disgruntled family member. 

B. Attested But Not Self Proven Last Will and Testament 

This will is usually prepared by a lay person or an attorney that graduated magna cum difficulty.  It may be handwritten, i.e. holographic, or typed.  The will is signed by the testator and witnessed by two (2) disinterested persons, i.e. persons who will not inherit from the will.  It may be attested by virtue of the notarized attestation clause.  If not, it is simply a witnessed will.  These wills are frequently contested by disgruntled family members and are often difficult to probate.  You should avoid obtaining this form of a will. 

C. Holographic Will 

This will must be wholly in the handwriting of the testator and should be dated and signed although not technically required.  This will is very often contested and generally very difficult to interpret because of the precatory language used by the testator. The probate process is cumbersome, time consuming and expensive.  You should always avoid utilizing this form of will unless dire circumstances dictate otherwise. 

VII. The Probate Process – Existing Will 

Everyone should die possessing a Self Proven Last Will and Testament that comports with the requirements of Texas Probate Code §59.  This will can be probated to produce two different results. 

A. Letters Testamentary 

The will can be probated to allow the named executor, or any alternative in the event the named executor is deceased, incapacitated or unwilling to serve, to obtain letters testamentary which allow the executor to act independently of probate court supervision. 

1.
The Process

The probate process can be completed in a relatively expeditious manner.  You simply employ a probate attorney who files the original will with an application for its probate with the county clerk. The applicant can be any interested person, i.e. someone with a pecuniary interest in the estate.  The application will be posted (public notice) for ten (10) days and a hearing can be scheduled anytime thereafter.  The applicant must “prove up” the will at the hearing, affirm their testimony, swear to their oath of office as executor, and thereafter order “Letters Testamentary” from the county clerk.  The “Letters Testamentary” is a single page document informing the world of your position and legal rights thereto. 

2. The Executor’s Responsibilities

The executor’s responsibilities include the collection, protection, preservation, management, partition, and distribution of the decedent’s estate.  The executor has a statutory duty to file an Inventory, Appraisement and List of Claims within 90 days of qualifying and give notice of their appointment to creditors within 30 days. 

3. The Executor’s Liability

The executor acts as a fiduciary, i.e. trustee, for the heirs, legatees and devisees of the estate.  The executor’s duties require fair dealing, good faith, fidelity and integrity.  A breach of his fiduciary duties would allow the beneficiaries to bring suit for damages, costs and attorney fees. 

4. The Executor’s Compensation 

When the will is silent regarding an executor’s compensation the Texas Probate Code §241 allows the executor to receive a 5% commission on all sums received and paid from the estate.  However, no commission is allowed on funds which were on hand at the decedent’s death; nor, for the collection of insurance proceeds; nor, for distributions made to beneficiaries.  If the executor manages the decedent’s farm, ranch, factory or some other business and this formula is unreasonably low, the court may order “reasonable compensation”, i.e. hourly fee and costs.  However, if the will provides that the executor is not to receive any compensation, TPC § 241 is inapplicable. 
5. Second Spouse Situations – An Observation From The Bench

Unfortunately, should you make an inquiry at almost any social event, you will discover that approximately half of the attendees are divorced and remarried.  This reality often produces ugly repercussions upon the “husbands” death vis-à-vis the behavior of the “children” from the first marriage.  The husband’s selection of an executor is critically important to the welfare of his surviving wife.  The husband’s selection should be the surviving wife; if not, then someone who will be truly sympathetic to her financial and emotional needs.  The surviving spouse, in this situation, should immediately employ probate counsel to insure that the named executor sets aside the homestead and exempt property for her occupancy and use; and, provide to her the statutory family allowance. Probate counsel will insure that these events occur; will monitor the executor’s actions; and, run interference with the “children”.  

B. The Muniment of Title 

1. Primary Purpose

The will can be probated as a muniment of title when there are no estate debts outstanding except those secured by liens or real property.  This procedure is often used when the estate has a moderate value, e.g. homestead, car and bank account, and only the transfer of title to these assets is required. 

2. Secondary Purpose

A will must be probated within four (4) years of the decedent’s death.  Thereafter, it will be denied probate!  However, upon a good cause showing to the court, the will can be later probated, e.g. 15 years after the decedent’s death, as a muniment of title only.  

3. Benefits & Detriments

This procedure can generally be accomplished within thirty (30) days from the date of application.  The Order Probating the Will As A Muniment of Title will transfer title to real and personal property.  The process is relatively inexpensive.  Conversely, this process does not provide for an executor to manage the estate; nor transfer title to realty by deed; nor allow for the collection of assets subsequently discovered; nor allow for a personal representative to institute and/or defend a lawsuit regarding the estate and/or the decedent.  Lastly, once the muniment of title order is entered the law dictates the process is a completed probate.  Hence, should subsequent circumstances arise that require the actions of an executor, the will can not be again probated to allow the executor’s appointment. 

Succinctly stated, you are advised to probate the will and obtain letters testamentary unless four (4) years have elapsed since the decedent’s death or, you are absolutely and positively certain your situation allows for the muniment of title process. 

VIII. The Probate Process – No Will Existing

When a person dies without a will, the estate must be probated dependently, i.e. pursuant to court supervision.  You should avoid this situation because it will be very costly; will generally take years rather than months to complete; will require your attorney to understand and function in a very complicated area of law; will require innumerable filings and hearings before the court; will undoubtedly disrupt harmony within the family; will delay the distribution of the estate; and, will cause the estate to be distributed according to the law of Descent and Distribution rather than as the decedent may have wished. 

A. Alternatives To A Dependent Administration 

There are a number of alternatives to a dependent administration which you can discuss with probate counsel should circumstances require.  However, the following alternative is worthy of immediate discussion. 

1. The Small Estate Affidavit

This dependent probate process is accomplished by completing a pre-printed form available through the County Clerk’s office or probate counsel.  The small estate affidavit must be signed by all of the decedent’s heirs at law and two (2) disinterested witnesses.  The estate must be solvent and the affidavit must disclose all outstanding indebtedness and assets. The affidavit may be required to be publicly posted for ten (10) days and can be court approved, without a hearing, anytime thereafter.  The affidavit is a public record that can transfer title to the decedent’s homestead only; convey $50,000.00 or less in liquid assets, e.g. checking account, C.D.’s, cash, etc.; convey $60,000.00 or less of exempt assets if the decedent was married; and, convey $30,000.00 or less of exempt assets if the decedent was single. The Small Estate Affidavit is a quick and inexpensive probate process.  Caveat! This probate process is entirely dependent on the truthfulness of the applicants.  Hence, fraud is easily introduced into the process; therefore, the Courts scrutinize the process to insure its integrity.
2. The Independent Administrator 
Texas Probate Code §145(e) allows an independent administration to be created although the decedent died without a will.  Succinctly stated, all the beneficiaries must agree in writing to waive service of process and consent to the appointment of a family member as the “Independent Administrator.”  The beneficiaries may also waive the necessity for a bond to be posted by the Independent Administrator.  However, if any beneficiary disagrees to waiving the bond or is a minor, the Court will require a bond equal to the entire estate’s value or to the value of the minor’s interest.
a. Heirship Proceeding
An heirship proceeding pursuant to Texas Probate Code §§48-56 must be filed and should be heard at the hearing to appoint the independent administrator. The Court will appoint an attorney ad litem to represent the unknown heirs and those known heirs whose whereabouts are unknown. This process affords the Court multiple benefits.  First, the ad litem will make a diligent search to locate all known estate heirs, i.e. beneficiaries, and inform them of the pending proceedings.  Second, the Court is assured that all family members are before the Court and the family did not omit the “long lost relative.”  Third, issues relating to a common law marriage or equitable adoption will be heard and a judgment rendered for purposes of inheritance.  Fourth, although not technically an heirship issue, the court can resolve issues surrounding the characterization of the decedent’s property, e.g. community, common, joint tenancy, separate, etc. Lastly, the heirship process can produce a judgment that by itself will allow the transfer of the decedent’s property to the beneficiaries and for them to sell, mortgage or otherwise transfer their beneficial interests to third parties. 

b. Benefits & Detriments
A probate attorney knowledgeable in the sophistications of this process should handle the appointment of an independent administrator.  It will allow the family to probate the estate independently of court supervision in a relatively brief period.  However, the process will be more expensive than the probate of a will and estate matters should be monitored, if not handled, by legal counsel throughout.  Again, all beneficiaries must be in agreement to the process.  Hence, any disgruntled heir can disagree and force the family to proceed with the court supervised dependent probate process.  

IX. Non-testamentary Transfers

A. Multi-Party Accounts

When you have an estate that consists principally of bank accounts, stocks, bonds, certificate(s) of deposit or equivalent assets, you can avoid a dependent administration through the intelligent use of the asset’s beneficiary designation language. 
B.
Bank Accounts

When you open an account at your bank, you have the option of selecting any of the following bank accounts that constitute a non-testamentary transfer of estate assets. 

1. Single Party Account with “P.O.D.” (Payable On Death Designation)

Here, the party who opens the account owns the money therein.  The ownership of the account passes to the named P.O.D. beneficiary upon your death and does not become part of your estate. 

2. Multi-Party Account With Right of Survivorship

Here, the parties to the account own it in proportion to each party’s net contribution thereto.  The bank may pay any sum in the account to a party at any time.  Upon a party’s death, his ownership therein passes to the surviving parties and does not become part of your estate.   

3.
Multi-Party Account With Right of Survivorship and P.O.D. (Payable On Death) Designation 

Here, the terms appertaining to a multiple party account with right of survivorship apply.  However, on the death of the last surviving party, the account’s ownership passes to the designated P.O.D. beneficiary and does not become part of your estate. 

4.
Asset Transfer

The above accounts allow you to directly transfer cash assets to a designated beneficiary without the intervention of any probate process. However, the rights of the decedent’s creditors cannot be extinguished through the use of this process. Texas Probate Code §442 provides in pertinent part that:


“no multiple party account will be effective against an estate of a deceased party to transfer to a survivor sums needed to pay debts, taxes and expenses of administration, including statutory allowances to the surviving spouse and minor children, if other assets of the estate are insufficient.”

Obviously, this provision is not applicable unless there are insufficient assets remaining in the estate. 

5.
An Estate Asset Bank Account

The following bank accounts pass as a part of your testate (with a will) or intestate (without a will) estate. 

· Single Party Account Without P.O.D. (Payable On Death)
· Multiple Party Account Without Right of Survivorship 

· Convenience Account

· Trust Account

Succinctly stated, the types of bank accounts are many, varied in type and will impact the inheritance rights of your constituent family members.  Hence, you should carefully review these accounts with your probate attorney so that your estate plan reflects your wishes.

C.
Other Assets with Survivorship Benefits

You can also take advantage of the non-testamentary transfer benefits applicable to survivorship bank accounts with a Certificate of Deposit (C.D.), stocks, bonds, an investment account, I.R.A., stock bonus, pension, profit sharing or similar plan and real estate. Implicitly, the underlying documentation must provide the required language to allow for the asset’s transfer outside of the probate process.  The Texas Property Code governs these transfers, in part, and you should carefully review the documentation applicable thereto with probate counsel. 

D.
The Recurring Mistake

Individuals who prepare their own will often devise a specific liquid asset to a loved one, e.g. bank account, C.D., stock, etc.  The recurring mistake is that the asset is governed by the terms of the instrument creating same and the language of the will cannot void or otherwise vary those terms. Hence, a joint tenancy with right of survivorship account will become the property of the named survivor regardless of the will’s contrary language.  This situation will invariably destroy family harmony, impair the decedent’s reputation and promote costly litigation. 
X. Trusts

A trust can take one of two forms. The first is an inter-vivos trust, which is a trust created and effective during your life. The other is a testamentary trust, which is created through your will and effective upon your death. The purpose of the trust can be charitable or for any other legal purpose. A primary purpose is to take advantage of its many inherent estate tax advantages. Secondary purposes include providing expert financial guidance and benefits to a child, grandchild, and incapacitated person, or to defeat an expected will contest by a disgruntled family member. 

A.
Creation

A simplistic definition of a trust provides that its terms be in writing; that the writing identify the settlor; i.e. the person creating the trust; identify the trustee, i.e. the person holding the property in trust; identify the res, i.e. the property placed into the trust; identify the beneficiary, i.e. son, daughter, grandchild, corporation, charity, etc.; identify the beneficiary’s status, i.e. primary, secondary, contingent, residuary, income only, etc.; and the terms of the trust. The Texas Trust Code governs the creation, validity, modification and termination of trusts. 

B.
Board Certified Estate Planner

Utilizing a trust as a vehicle to dispose of your assets, yet retaining a degree of control over them after your death, generally requires the expert legal services of a board certified estate planning attorney.  The trust documentation requires expert knowledge of the Internal Revenue Code and countless other federal and state estate planning statutes.  

C.
Pour Over Will

Disposing of your assets through an inter-vivos trust does not dispense with the need for a will.  Conversely, a self-proven will must be probated to “pour over” into the trust any assets not earlier therein placed.  Hence, the need for a “pour over” will should dispel any misconception that a “Living Trust” will allow you to avoid the probate process. 

XI. Conclusion 

Incapacity and death are inevitable!  The only issue for you the listener/reader is whether or not you will be prepared for their occurrence.  I have endeavored to raise your awareness level regarding these contingencies of life and to promote your obtaining legal counsel to prepare you and your family with the necessary documentation to make the incapacity and probate process as palatable as possible.
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