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PART 1: JURISDICTION
I. 
WHERE to file suit
A. Confusing Statutes?     Not Really!

A perceived source of confusion facing practitioners who intend to file a personal injury suit in a statutory probate court is that the mandatory venue statute, § 15.007  CPRC, and the jurisdictional statutes of the Texas Probate Code, appear to be in conflict with each other.  Conversely, Texas law is clear on the issue of where suit can and should be filed.  The following statutes appear to be the source, if any,  of the confusion. 
1. Texas Probate Code § 6

TPC § 6 states, inter alia, that venue for an estate is where the decedent lived.

2. Texas Civil Practice and Remedies Code § 15.007

CPRC § 15.007 states that venue for personal injury, death, or property damage suits initiated by or against a personal representative, when in conflict with the Texas Probate Code, shall be governed by Chapter 15, CPRC.

3. Texas Probate Code §§ 5 and 606

TPC §§ 5 and 606 state, inter alia, that a statutory probate court has concurrent jurisdiction with the district court in all personal injury, survival or wrongful death actions by or against a personal representative; that it has jurisdiction over any matter appertaining or incident to an estate; and, it has jurisdiction over any cause of action in which a personal representative of an estate pending in the statutory probate court is a party. 
4. Texas Probate Code §§ 5A and 607

TPC §§ 5A and 607 state, inter alia, that all statutory probate courts may, in the exercise of their jurisdiction hear all suits filed against or on behalf of a decedent’s estate; and, except for situations in which the jurisdiction of a statutory probate court is concurrent with the district court as provided by § 5(e), any cause of action appertaining or incident to estate shall be brought in a statutory probate court. 

5. Texas Probate Court § 5B

TPC § 5B states, inter alia, that a statutory probate court may transfer to itself any cause of action that is appertaining or incident to a decedent’s estate; or, any suit wherein a personal representative is a party; and, that the proper venue for an action by or against a personal representative for personal injury, death or property damage is determined under § 15.007 CPRC.

6. Texas Probate Code § 608

TPC § 608 states, inter alia, that a statutory probate court may transfer to itself any cause of action appertaining or incident to a guardianship estate; or, any suit relating to a guardianship on which a guardian, ward or proposed ward is a party.  This statute does not include the venue provision of § 15.007 CPRC.

B. Text of Statutes

1. Texas Probate Code § 6 – Venue

TPC § 6 provides, in pertinent part:
“Wills shall be admitted to probate and letters testamentary or of administration shall be granted:

(a) In the county where the deceased resided, if he had a domicile or fixed place of residence in this State. 

(b) If the deceased had no domicile or fixed place of residence in this state but died in this state, then either in the county where his principal property was at the time of his death, or in the county where he died. 

(c) If he had no domicile or fixed place of  residence in this state, and died outside the limits of this state, then in any county in this state where his nearest of kin reside.

(d) But if he had no kindred in this state, then in the county where his principal estate was situated at the time of his death.” (emphasis added)
2. Texas Civil Practice & Remedies Code § 15.007 – Venue

CPRC § 15.007 reads as follows:

“Notwithstanding Sections 15.004, 15.005, and 15.031, to the extent that venue under this chapter for a suit by or against an executor, administrator, or guardian as such, for personal injury, death, or property damage conflicts with venue provisions under the Texas Probate Code, this chapter controls.” 
3. Texas Probate Code § 5 – Jurisdiction 

TPC § 5 states, in pertinent part, as follows:

(b) “In those counties in which there is no statutory probate court, …all applications…regarding probate…shall be heard in the county court.  In contested probate matters, the judge…may on [his] own motion or shall on the motion of any party…:
(1) request the assignment of a statutory probate court judge to hear the contested portion of the proceeding as provided by § 25.0022, Government Code; or

(2) transfer the contested portion of the proceeding to the district court, which may then hear the contested matter…[only].
(b-1)
 If the…county court has not transferred a contested probate matter to the district court at the time…a motion [is made] for assignment of a statutory probate court judge, [it] shall grant the motion and may not transfer the matter to a district court… .

(b-2) A statutory probate judge…assigned …as provided by [section] b has the jurisdiction…granted by…§§ 5A and 5B of this code.  On resolution of a contested matter, …the judge shall transfer the resolved portion [back] to the county court…. 
(b-3) In contested matters transferred to the district court…; on resolution of a contested matter, the resolved portion [shall be transferred] to the county court….

(b-4) The county court shall continue to exercise jurisdiction over the [estate’s management] until final disposition of the contested matter….

(b-5) [When] a contested portion…is transferred to a district court … the [district court] clerk may perform …any function of a county clerk [relating to a] …contested proceeding. 

(c) 
In those counties in which there is no statutory probate court, all [probate] applications…and motions…shall be…heard in [a county court at law] or constitutional county court…. In contested probate matters, …the constitutional county court…shall transfer the proceeding to the county court at law or [the district court].

(d) 
In those counties in which there is a statutory probate court, all applications, petitions, and motions regarding probate…shall be…heard…[there].

(e) 
A statutory probate court has concurrent jurisdiction with the district court in all personal injury, survival, or wrongful death actions by or against a…personal representative; in all actions involving an inter vivos…[or]…charitable trust; and, in all actions involving a personal representative…in which each other party aligned [with him] is not an interested person in that estate [i.e. heir, devisee or legatee]
(f) 
All courts exercising original probate jurisdiction shall have the power to hear all matters incident to an estate….[See TPC § 4 limitations on constitutional and county courts at law].

(g) 
All final orders of any court exercising original probate jurisdiction shall be appealable….

(h) 
A statutory probate court has jurisdiction over any matter appertaining …or incident to an estate and  has jurisdiction over any cause of action in which a personal representative of an estate pending in the statutory probate court is a party.
(i) 
A statutory probate court may exercise the pendent and ancillary jurisdiction necessary to promote judicial efficiency and economy.” [emphasis added]

Texas Probate Code § 606 essentially mirrors the provisions of § 5 and it has been omitted herein.
4. 
Texas Probate Code § 5A – Matters Appertaining and Incident To An Estate

Texas Probate Code § 5A reads as follows:

 SEQ CHAPTER \h \r 1“(a)
In proceedings in the constitutional county courts and statutory county courts at law, the phrases ‘appertaining to estates’ and ‘incident to an estate’ in this Code include the probate of wills, the issuance of letters testamentary and of administration, the determination of heirship, and also include, but are not limited to, all claims by or against an estate, all actions for trial of title to land incident to an estate and for the enforcement of liens thereon incident to an estate, all actions for trial of the right of property incident to an estate, and actions to construe wills, and generally all matters relating to the settlement, partition, and distribution of estates of deceased persons.

In proceedings in the statutory probate courts, the phrases ‘appertaining to estates’ and ‘incident to an estate’ in this Code include the probate of wills, the issuance of letters testamentary and of administration, and the determination of heirship, and also include, but are not limited to, all claims by or against an estate, all actions for trial of title to land and for the enforcement of liens thereon, all actions for trial of the right of property, all actions to construe wills, the interpretation and administration of testamentary trusts and the applying of constructive trusts, and generally all matters relating to the collection, settlement, partition, and distribution of estates of deceased persons. All statutory probate courts may, in the exercise of their jurisdiction, notwithstanding any other provisions of this Code, hear all suits, actions, and applications filed against or on behalf of any heirship proceeding or decedent’s estate, including estates administered by an independent executor; all such suits, actions, and applications are appertaining to and incident to an estate. This subsection shall be construed in conjunction with and in harmony with Section 145 and all other sections of this Code dealing with independent executors, but shall not be construed so as to increase permissible judicial control over independent executors. Except for situations in which the jurisdiction of a statutory probate court is concurrent with that of a district court as provided by Section 5(e) of this Code or any other court, any cause of action appertaining to estates or incident to an estate shall be brought in a statutory probate court.

(c) to (e) were repealed by H.B. 1473, § 16, 78th Leg., eff. Sept. 1, 2003.

(f) Notwithstanding any other provision of this chapter, the proper venue for an action by or against a personal representative for personal injury, death, or property damages is determined under Section 15.007, Civil Practice and Remedies Code.

Texas Probate Code § 607 essentially mirrors the provisions of § 5A and it has been omitted herein.
5. Texas Probate Code § 5B – Transfer To 

 SEQ CHAPTER \h \r 1The purpose of Texas Probate Code § 5B is to allow a statutory probate court to consolidate all of the causes of action in which a personal representative is a party and/or which are incident to an estate in order to promote the estate’s efficient administration.  The text reads as follows: 

(a) “A judge of a statutory probate court, on the motion of a party to the action or on the motion of a person interested in an estate, may transfer to his court from a district, county, or statutory court a cause of action appertaining to or incident to an estate pending in the statutory probate court or a cause of action in which a personal representative of an estate pending in the statutory probate court is a party and may consolidate the transferred cause of action with the other proceedings in the statutory probate court relating to that estate.” (emphasis added)

(b) All courts exercising original probate jurisdiction shall have the power to hear all matters incident to an estate….[See TPC § 4 limitations for constitutional and county courts at law].

6.  
Texas Government Code § 25.00222 - Transfer From

Sometimes, judicial economy requires the removal of a case from a statutory probate court to either a district or county court.  Texas Government Code § 25.00222 reads as follows:

“(a) 
The judge of a statutory probate court may transfer a cause of action pending in that court to another statutory probate court in the same county that has jurisdiction over the cause of action that is transferred.

 SEQ CHAPTER \h \r 1(b) 
If the judge of a statutory probate court that has jurisdiction over a cause of action appertaining to or incident to an estate pending in the statutory probate court determines that the court no longer has jurisdiction over the cause of action, the judge may transfer that cause of action to a district court, county court, statutory county court, or justice court located in the same county that has jurisdiction over the cause of action that is transferred.

(c) 
When a cause of action is transferred from a statutory probate court to another court as provided by Subsection (a) or (b), all processes, writs, bonds, recognizance, or other obligations issued from the statutory probate court are returnable to the court to which the cause of action is transferred as if originally issued by that court.  The obligees in all bonds and recognizance taken in and for the statutory probate court, and all witnesses summoned to appear in the statutory probate court, are required to appear before the court to which the cause of action is transferred as if originally required to appear before the court to which the transfer is made.”

This transfer statute was added by Acts 1999, 76th Leg. in response to the 1997 decision in Goodman v. Summit at West Rim, Ltd., 952 S.W.2d 930 (Tex. App. – Austin 1997, no writ) holding that the statutory probate court had no authority to transfer a case back to another court after estate matters were resolved. 
II. A brief history of these statutes
Texas Probate Code § 5 entitled, Jurisdiction With Respect To Probate Proceedings, was enacted by the 54th Legislature, effective January 1, 1956.  Texas Probate Code § 5A was added in 1979 and is entitled, Matters Appertaining and Incident To An Estate.  The issue of whether a statutory probate court could hear a personal injury and/or wrongful death and survival action began here. 

Ground Zero: Seay v. Hall

In Seay v. Hall, 677 S.W.2d 19 (Tex. 1984), the Texas Supreme Court ruled that probate courts did not have jurisdiction over wrongful death and survival actions.  The court stated that the “appertaining to and incident to an estate” language was designed to limit probate court jurisdiction to matters in which the “controlling issue” was the settlement, partition or distribution of an estate.  
Legislative Response

The 69th Legislature immediately responded by amending section 5A to broaden the statutory probate court’s jurisdiction by adding the following sentence:

[i]n actions by or against a personal representative, the statutory probate courts have concurrent jurisdiction with the district courts.  See Act of June 15, 1985, 69th Leg.
The 1985 amendment did not, however, stop litigants from attempting to limit statutory probate court jurisdiction.  Courts still attempted to deny statutory probate courts jurisdiction over wrongful death and survival claims by continuing to apply the controlling issue test.  This caused the legislature in 1989 to further clarify its desire to broaden statutory probate court jurisdiction and it again amended section 5A to give the probate courts jurisdiction over claims “by or against personal representatives whether or not the matter is appertaining to or incident to an estate.”  See Act of June 16, 1989, 71st Leg.; Palmer v. Coble Wall Trust Co., 851 S.W.2d 178, 182 (Tex. 1992).  In Palmer, the Supreme Court reviewed the 1985 and 1989 amendments and held that statutory probate courts had been granted jurisdiction over wrongful death and survival actions; and, that the controlling issue test no longer applied. To continue to apply the test “would be to deny probate courts jurisdiction over wrongful death and survival actions, in direct contravention of the purpose of the amendments.  Id. at 182. 
The Inclusion of CPRC § 15.007

Irrespective of the Legislature’s clear intent to expand the probate court’s jurisdiction, the attack on their jurisdiction to hear a personal injury matter continued with the inclusion of § 15.007 to the Civil Practice and Remedies Code in 1995. Its purpose was to simply strip the probate court of its § 5B transfer power and disallow the transfer of an out of county personal injury, death and/or property damage suit to itself.  This statute was generally ignored until the decision in the now infamous “Baby Dolls” case of 1996.  In DB Entertainment, Inc. v. Windle, 927 S.W.2d 283 (Tex. App. – Fort Worth, 1996), the statutory probate court attempted to transfer a wrongful death case to its ongoing guardianship estate.  Citing Seay v. Hall, the appellate court utilized the “appertaining to and incident to” logic to deny the transfer.  In 1997, the transfer issue was again addressed in In re Ford Motor Co., 965 S.W.2d 571 (Tex. App.- Houston [14th Dist.] 1997, holding that a statutory probate court was not allowed to transfer a wrongful death and survival action because they are not causes of action “appertaining to an estate”; and, §5B does not confer authority to transfer actions by or against a personal representative regardless of whether the action is “appertaining to or incident to” an estate.  Interestingly, both the D.B. Entertainment, Inc. and Ford Motor Co. cases concluded that § 5A is a jurisdictional statute.

Legislative Responses

The Legislature again amended  § 5A in 1997 to include all actions filed against or on behalf of a personal representative; and, in 1999 to make it clear that a statutory probate court has jurisdiction over all matters in which a decedent’s personal representative is a party.

The Transfer Statute

Unfortunately, while expanding § 5A jurisdiction, the legislature did not make parallel changes to § 5B which authorizes a statutory probate court to transfer to itself a cause of action pending in another court so long as the matter is “appertaining to or incident to” a pending estate.  See Act of June 19, 1983, 68th Leg.  A well reasoned decision resolving the transfer jurisdiction of a statutory probate court was announced in 1998 – Greathouse v. McConnell, 982 S.W.2d 165 (Tex. App. – Houston [1st Dist.] 1998, pet. denied) wherein the court stated: 
“[W]e disagree with the conclusion reached by the courts in Ford and D.B. Entertainment, Inc. v. Windle, that because § 5A is a ‘jurisdiction’ statute and § 5B is a ‘transfer’ statute, the two statutes should not be read together…The courts concluded that, due to the absence of [whether or not the matter is appertaining to or incident to an estate] in § 5B, a probate court may only transfer causes of action which are appertaining to or incident to an estate, regardless of whether the action was brought by a personal representative. [¶] However, we find no reason to draw such a distinction between §§ 5A and 5B. …[W]e believe the broad grant of jurisdiction found in § 5A requires that the two sections be read together.  We do not believe the legislature intended to grant the probate courts concurrent jurisdiction over such claims in one section and then restrict the transfer of those claims in another. [W]e hold that a statutory probate court may properly transfer to itself any case brought by or against a personal representative of an estate, regardless of whether the claim meets the definition of ‘appertaining to or incident to’ an estate.”
A Legislative Response

In 1999, the legislature amended § 5B to explicitly allow a statutory probate court to transfer to itself “a cause of action in which a personal representative of an estate in the statutory probate court is a party.” See Act of May 20, 1999, 76th Leg.  The bill analysis states: 
“Questions have arisen in litigation regarding whether the scope of a probate court’s power to transfer a case under Section 5B, Probate Code, is equal to the scope of its power to hear the case.  H.B. 2580 amends that section to clarify a statutory probate court’s authority to transfer and consolidate proceedings involving an estate or guardianship, including causes of action involving a personal representative of an estate or a ward’s estate.”

Office of House Bill Analysis, Bill Analysis, H.B. 2580, 76th Leg., R.S. (1999). App. 1.

This amendment made it clear that the transfer powers of a statutory probate court extend to any wrongful death and survival action without limitation to same county transfers. 

In 2000, the § 5B transfer issue was again raised in In Re Ramsey, 28 S.W.3d 58 (Tex. App. – Texarkana 2000) and the transfer was ordered although venue may have been appropriate elsewhere.  The court correctly stated, “…the express transfer authority granted by § 5B applies notwithstanding the venue statutes.” The Ramsey court cited the 1992 case, Henry v. LaGrone, 842 S.W.2d 324 (Tex. App. – Amarillo 1992) which is arguably the genesis for the 1995 inclusion of § 15.007 to the Civil Practices and Remedies Code.  The court concluded that:
“Section 5B authorizes the judge of a statutory probate court to transfer a cause of action to his court when the following four conditions exist: 

1. The court exercising the power to transfer a cause of action under section 5B is a statutory probate court. 

2. There is an estate pending in the statutory probate court. 

3. There is a cause of action pending in a district court, county or statutory court; and

4. That a cause of action is appertaining to or incident to the estate pending in the statutory probate court…Section 5B of the probate code is not a venue statute.  If the four conditions authorizing the judge of a statutory probate court to transfer a cause of action to his court are met, the the judge has authority to transfer the case notwithstanding mandatory venue provisions and the like. The purpose of Section 5B is to allow a statutory probate court to consolidate all causes of action which are incident to an estate so that the estate can be efficiently administered. Judicial economy is thereby served.  The aims of section 5B would be thwarted if that section did not authorize the statutory probate court to transfer to itself causes of action that were originally filed in proper venues.”[emphasis added] 
III. jurisdiction versus venue

Texas Probate Code §§ 5B and 608 do not address venue.  Conversely, they relate solely to jurisdiction. A cursory analysis of the case law underscores this fact.  In 1992, the Henry v. LaGrone court, supra, heard a writ of mandamus petition requesting the withdrawal of a writ of  prohibition to transfer a matter pursuant to § 5B, involving the removal of a trustee for theft from a ward’s inter-vivos trust, to the probate court.  The nefarious trustee argued that § 15.011 CPRC is a mandatory venue statute precluding transfer to the probate court.  Rejecting this argument the court concluded that…
“Section 5B of the probate code is not a venue statute.  If the four conditions authorizing the judge of a statutory probate court to transfer a cause of action to this court are met, then the judge has authority to transfer the case notwithstanding mandatory venue provisions and the like.”

Subsequently, in 1996, the court in Lanier v. Stem, 931 S.W.2d 1 (Tex. App. – Waco 1996, orig. proceeding) heard a writ of mandamus petition requesting the withdrawal of a writ of prohibition to transfer a matter pursuant to § 608, involving the removal of a trustee for theft from a ward’s testamentary trust, to the probate court.  Again, the nefarious trustee argued that the mandatory venue statutes, §§ 15.011 and 15.016 CPRC precluded transfer to the probate court.  The appellate court opined that…

“Unless a statute is ambiguous, we must follow its clear language and seek the intent of the legislature as found in the plain and common meaning of the words and terms used…. We find section 608 to be clear and unambiguous and will apply its plain meaning…. We agree with the court’s view of the statute [Henry v. LaGrone].  When applied literally, the statute allows the probate court to assume authority [jurisdiction] over cases pending in other courts, notwithstanding the venue statutes.”
Two years later, in 1998, the mandatory venue provision of § 15.007 CPRC was addressed in In Re J7S, Inc., 979 S.W.2d 374 (Tex. App. – Houston [14th Dist.]1998).  In this mandamus proceeding it was contended that the probate court abused its discretion in refusing to transfer the underlying suit for declaratory relief.  The relief sought included a finding of fraud, conspiracy, constructive trust and the cancellation of a bill of sale and deed to a ranch obtained from a mentally incompetent ward to his banker.  The nefarious banker argued that § 15.007 CPRC, which became effective after the decisions in Lanier and Henry, supra, now trumps T.P.C. §§ 5B and 608.  The court opined that § 15.007 is not applicable to the transfer issue because there is no conflict between the CPRC and Probate Code venue statutes.  The court declared that, “TPC §§ 607 and 608, are not venue provisions but are jurisdictional statutes.”  The court noted that the corollary decedent estate statutes, §§ 5A and 5B, are also jurisdictional rather than venue statutes citing the Henry and In Re Ford Motor Co. cases, supra.

That same year, 1998, the Greathouse v. McConnell court, supra, opined that § 5A is a jurisdictional statute and § 5B, albeit a “transfer statute,” should be read together least the legislature’s intent be thwarted. 

The 1998 Texas Supreme Court in, In Re Graham, 971 S.W.2d 56 (Tex. 1998), reversed a court of appeals decision holding that Article V, Section 8 of the Texas Constitution and Tex. Gov’t. Code § 24.007 prohibited a statutory probate court from transferring a divorce action to itself.  The Court stated: 

“The Probate Code provides that these claims may be resolved in the same court by the same judge.  See Tex. Prob. Code §§ 607-608. This interpretation comports with legislative intent as evidenced by the legislature’s persistent expansion of statutory probate court jurisdiction over the years….  Accordingly, we hold that a statutory probate court has authority [jurisdiction] under Probate Code § 608 to transfer to itself from district court a divorce proceeding when one party to the divorce is a ward of the probate court.” 
In 2000, the § 5B transfer issue was again raised in, In Re Ramsey, 28 S.W.3d 58 (Tex. App. – Texarkana 2000) wherein the court heard a writ of mandamus petition requesting the withdrawal of a writ of prohibition to transfer, pursuant to § 5B, a partnership dispute to the probate court.  The court opined at page 61:

“Although venue of the partnership suit may have been appropriate in Lamar County, the express transfer authority [jurisdiction] granted by § 5B applies notwithstanding the venue statutes…. Though partnership law and probate law are distinct, the provisions of § 5B are not limited to probate matters.  Indeed, the Texas Supreme Court has allowed the transfer of a divorce proceeding to a statutory probate court under § 608, which is worded identically to § 5B.  The Graham court noted that the legislature’s persistent expansion of probate court jurisdiction is evidence of its intent to resolve claims appertaining to an estate in a single court.”
Another 2000 appellate court decision regarding § 5B occurred in, In Re Azle Manor, Inc., 83 S.W.3d 410 (Tex. App. – Fort Worth 2000), regarding whether or not a statutory probate court must or may transfer a matter pursuant to § 5B.  The case did not involve any venue issue but its holding is instructive.  The court determined that the phrase “may transfer” in § 5B allows the court discretion to deny a motion to transfer; and, that the § 5A phrase “shall be brought in a statutory probate court” should be harmonized with § 5B to allow the permissive and discretionary language of § 5B to prevail.  Noting the legislative changes to § 5B, the court states at page 413:

“Section 5B specifically authorizes a statutory probate court to transfer to itself two categories of cases: (1) those cases that are “appertaining to or incident to an estate pending in the statutory probate court; and, (2) those cases in which a personal representative of an estate pending in the statutory probate court is a party. The purpose of this transfer authority is to allow consolidation of all causes of action incident to an estate in the statutory probate court to promote efficient administration of the estate and judicial economy.”
The most recent Texas Supreme Court decision addressing whether or not § 5B is a jurisdictional or venue statute occurred in 2002 in, In Re Swepi, L.P., 85 S.W.3d 800 (Tex. 2002) wherein at page 801 the court clearly states: 

“that a statutory probate court may exercise its section 5B transfer jurisdiction.”
IV. split decisions – two recent cases

A. 
The One That Got It Wrong!

The applicability of CPRC § 15.007 as a mandatory venue statute trumping both Probate Code venue and jurisdictional statutes was recently addressed in Reliant Energy, Inc. v. Gonzalez, 102 S.W.3d 868 (Tex. App. – Houston [1st Dist.] 2003).






Factual Background

Mr. Gonzalez was killed in an accident while working at a Reliant power plant in Harris County.  He lived with his family in Hidalgo County.  His wife was appointed the administratrix of his estate in Hidalgo County. She filed a wrongful death and survival claim in the Hidalgo County statutory probate court.  Reliant unsuccessfully moved to transfer venue pursuant to CPRC §15.007.  Thereupon, she filed an identical suit in Harris County. Thereafter, she moved to transfer this case to Hidalgo County pursuant to § 5B.  Reliant then applied for an anti-suit injunction in Harris County to enjoin her from prosecuting either suit in Hidalgo County.  The Harris County court initially denied the anti-suit injunction but subsequently granted it pursuant to the Houston [1st Dist.] en banc opinion of September 6, 2002.

The Issue

Should the wrongful death and survival claim be heard in Hidalgo County where the decedent lived; where his estate’s administration is pending; and, where the action was initially commenced; or, in Harris County where the accident occurred?
The Resolution

The majority opinion consisting of five (5) justices clearly states at the outset that the case turns on questions of jurisdiction and venue. The court opined that venue for the administration of the estate is proper in Hidalgo County pursuant to TPC § 6 because the decedent lived there.  Id 812.  However, it believes that CPRC § 15.007 precludes proper venue in Hidalgo County because the accident occurred in Harris County.  The court then makes the oxymoronic statement: 

“We hold that § 15.007 controls over § 6 of the Probate Code, which established venue for the underlying probate proceeding and, consequently, all suits and actions “appertaining to or incident to” the deceased estate.”  Id 874. 

A Concurring Opinion

The concurring opinion by Justice Keyes opines that the majority opinion misses the central point of the case with its simplistic venue argument.  She states that “neither the plain language of § 6 nor the jurisprudence interpreting this section supports [their] assertion.”
Succinctly stated, she argues that although § 5A is plainly a jurisdictional statute, it does not allow the statutory probate court the jurisdiction to determine venue for wrongful death actions. Justice Keyes views the central issue as follows: 

“[i]f a jurisdictional statute, like § 5A or 5B of the Probate Code, overrides even mandatory venue provisions in the CPRC – as many Texas courts have held – how can that jurisdictional statute be preempted by a non-mandatory venue provision in the CPRC.” (emphasis added)

She finds her answer in TPC § 8(e) – Jurisdiction To Determine Venue. TPC § 8(e) specifically provides that …

“any court in which there has been filed an application for proceedings in probate shall have full jurisdiction to determine the venue of such proceedings and of any proceeding relating thereto and its determination shall not be subject to collateral attack….  Unlike § 6, which fixes venue only for the underlying probate proceedings, § 8(e) expressly confers jurisdiction on the probate court to determine venue for proceedings relating to proceedings [appertaining to or incident to] in probate…” (emphasis added) Id 885.

Irrespective of the § 8(e) caption – Jurisdiction To Determine Venue and the phrase therein that the probate court “shall have full jurisdiction to determine the venue…she nonetheless determines that § 8(e) is a venue statute that “is preempted by the plain language of § 15.007 CPRC with respect to claims for personal injury, death and property damage brought by or against a personal representative of an estate.”  In making this determination, the learned jurist confesses that § 5A is a jurisdictional statute providing dominant jurisdiction in a statutory probate court over a district court of concurrent jurisdiction for matters related to an estate; that § 5B is the applicable statute for transferring both jurisdiction and venue; that § 8(e) empowers the probate court to determine the venue of matters related to an estate; that the historical jurisprudence interpreting §§ 5A, 5B, 6 and 8(e) support these assertions; but, nonetheless, those cases did not interpret § 15.007 CPRC, hence, ipso facto, § 15.007 preempts § 8(e).
The Dissents

Nobody joined the concurring opinion but Justices Mirabal and Smith (joined by Justice Taft) dissented!  Justice Mirabal’s position, succinctly restated, is that the statutory probate court has dominant jurisdiction because the legislature has specifically provide that where the jurisdiction of a statutory probate court is concurrent with a district court in a wrongful death case, the action shall be brought in the statutory probate court; and, that §§ 5A, 5B and 608 are jurisdictional,  not venue provisions that would be governed by § 15.007, as virtually every appellate court and the Texas Supreme Court has earlier determined. 
Justice Smith, joined by Justice Taft, join Justice Mirabal’s dissent and further conclude that §§ 5A and 5B confer venue on the statutory probate court for the entire state, rather than the narrow intra-county transfer power determined by the majority, on matters appertaining to or incident to an estate.  Their dissent concluded that to the contention that § 15.007 CPRC conflicts with and controls over venue provisions in the probate code, no conflict exists because there are no probate code venue provisions applicable to this case.

B. 
The One That Got It Right

That same year, 2003 in,  In Re Houston Northwest Partners, Ltd., 98 S.W.3d 777 (Tex. App. – Austin 2003) the mother of an injured child filed a medical malpractice suit in Harris County; then moved with her daughter to Travis County where she initiated a guardianship proceeding and moved to transfer the Harris County suit there pursuant to § 608; that the statutory probate court granted the transfer; and, defendants filed a mandamus action relying on § 15.007 CPRC and Reliant Energy, Inc. v. Gonzalez.  
Venue vs. Jurisdiction

The court of appeals denied the mandamus appeal holding that § 15.007 CPRC governs conflicts in venue provisions; that the Reliant Court mistakenly believes §§ 5B and 608 are venue provisions; that these two statutes are jurisdictional statutes, as virtually every appellate court has determined, not venue provisions that would be governed by § 15.007; and, since they are jurisdictional statutes, there is no conflict to be resolved by the application of § 15.007 which applies solely to venue provisions under the Texas Probate Code.  

Forum Shopping

The court agreed that forum shopping is against public policy. However, they opined that this policy must be weighed against the legislative purpose of the transfer statutes, i.e. to promote judicial economy and allow for the efficient administration of estates as earlier espoused by the Texas Supreme Court in, In Re Graham, 971 S.W.2d 56 (Tex. 1998).
C. 
Legislative Response

The 78th Legislature responded in 2003 to again clarify its persistent intent to grant probate court jurisdiction over personal injury, survival or wrongful death actions wherein a personal representative is a party.  They amended § 5(e) to read as follows: 

  “(e) A statutory probate court has concurrent jurisdiction with the district court in all personal injury, survival or wrongful death actions by or against a person in the person’s capacity as a personal representative,…”[italic type is the amended language]

The Legislature then added a new subsection (h) to § 5 which provides:

“(h) A statutory probate court has jurisdiction over any matter appertaining to an estate or incident to an estate and has jurisdiction over any cause of action in which a personal representative of an estate pending in the statutory probate court is a party.” [emphasis added]

After its clarification of the § 5  jurisdiction statute, they then placed a legislative exclamation point to their intent by amending § 5A – Matters Appertaining And Incident To An Estate, as follows: 

“(b)…Except for situations in which the jurisdiction of a statutory probate court is concurrent with that of a district court as provided by Section 5(e) of this code or any other court, any cause of action appertaining to estates or incident to an estate shall be brought in a statutory probate court.” (emphasis added)
V. tHE BOTTOM LINE

The Legislature has consistently expanded probate court jurisdiction to hear personal injury matters as evidenced by its 1985, 1989, 1997, 1999 and  2003amendments to §§ 5, 5A, 5B and their corollary guardianship statutes.  These amendments essentially reflect its distain for the Seay,  DB Entertainment, Inc., and  In Re Ford Motor Co. decisions. The inclusion of CPRC § 15.007 in 1995 to strip the statutory probate courts of their § 5B transfer power, hence, their ability to hear an out of county personal injury, wrongful death or survival action is misplaced.  Texas jurisprudence beginning with Palmer (1992), Henry (1992), DB Entertainment, Inc. (1996), Lanier (1996), In Re Ford Motor Co. (1997) Greathouse (1998), In Re Graham (1998), In Re J 7 S, Inc. (1998), In Re Ramsey (2000), In Re Azle Manor (2000), In Re Swepi (2002) and In Re Houston Northwest Partners, Ltd. (2003), has made it exhaustively clear that §§ 5, 5A, 5B and their corollary guardianship statutes are jurisdictional and not governed by § 15.007 CPRC.

Legal scholars have memorialized the above and foregoing statutes and case law.  See Dorsaneo, 24 Tex. Litigation Guide, § 392.02 [1][d][iii](2000), “This transfer authority applies notwithstanding the venue statutes…”; Gardner, Texas Guardianship Manual 2 ed., § 10.2:7 (SBOT 2003) “…§15.007 does not prevent § 5B and § 608 transfers because these sections deal with jurisdiction, not venue; and, DeShazo et al., Texas Practice Guide Probate, §§ 14:19, 14:36 (West 2003).
Justice Jackson B. Smith’s dissent in Reliant succinctly states the bottom line, as follows:

“The Legislature made it clear that it wants all matters pertaining to and incidental to an estate placed under the “umbrella” and authority of statutory probate courts.   So be it…. There are only 10 counties in Texas that have statutory probate courts, these 10 being among the most populous Texas counties.  The Legislature, in its apparent wisdom, has decided that those courts have dominant jurisdiction in cases such as this…. As for the remaining 244 counties, § 15.007 is effective.”  (emphasis added) 
VI. personal injury actions in the probate arena

A. Who Initiates The Action 

1. Personal Representative 

CPRC § 71.021(b) states that survival actions may be brought by an injured person’s legal [personal] representative.  Despite the wording of the statute, the “estate” of a deceased person cannot sue or be sued.  Rather, it is the personal representative of the estate who files a lawsuit to recver damages.  See Shephard v. Ledford, 962 S.W.2d 28, 31(Tex. 1998).   The executor of an estate must use ordinary diligence to collect all claims and debts due to the estate, and to recover possession of all property of the estate to which its owners have claim or title, provided there is a reasonable prospect of collecting such claims or of recovering such property.  TPC § 233(a).  A suit for recovery of personal property, debts or damages may be instituted by a personal representative.  TPC §§ 233A and 773.  When a legal representative of an estate brings suit, the heirs or beneficiaries of the decedent’s estate do not need to be made parties to the law suit. 

 (a)
Who Is A Personal Representative?  
A personal representative includes a dependent executor, independent executor, dependent administrator, independent administrator, temporary administrator and/or guardian. TPC §§ 3(aa) and 601(23).
 (b)
Defendant May Allege No Standing 

Unless challenged, a personal representative does not need to prove he or she has authority to represent the decedent’s estate in a survival action.  Johnson v. Holly Farms, Inc., 731 S.W.2d 641, 647 (Tex. App. – Amarillo 1987, no writ). However, when a defendant does allege that a plaintiff lacks standing to file a survival action, the plaintiff must prove his status by presenting letters evidencing his appointment as an executor, independent executor, administrator, independent administrator, temporary administrator or guardian.  TPC §§ 186 and 700.

 (c)
Who Is A “Decedent?”
In order to be classified as a decedent, the injured person must have been born alive. Witty v. American Gen. Capital Dist., Inc., 727 S.W.2d 503, 506 (Tex. 1987). Unborn children are not covered by the Survival Statute.  As long as a fetus is born alive, a survival action is permitted, even if the death of the child was caused by an event which occurred in utero.  Yandell v. Delgado, 471 S.W.2d 569, 570 (Tex. 1971). No survival action or wrongful death action can be maintained when a child is stillborn. Pietila v. Crites, 851 S.W.2d 185, 187 (Tex. 1993); Blackman v. Langford, 795 S.W.2d 742, 743 (Tx. 1990). 
2. Action Brought By Heirs

An heir can bring a survival action during the four year period the law allows for instituting an administration, TPC § 74.  However, in order for an heir to institute suit without opening an administration, a determination that no necessity for administration exists must be obtained.


(a)
Who Is An “Heir?”

An heir is a person who is entitled to a share of the decedent’s estate under the statutes of descent and distribution.  TPC §3(o).  The determination of whom is an heir, their address and percentage interest in a decedent’s estate is determined pursuant to TPC §§ 48-56 – Determination of Heirship.
B.
What Action(s) Can Be Filed

1.
The Wrongful Death Statute
The wrongful death statute provides that an action to recover damages for wrongful death is for the exclusive benefit of the surviving spouse, children and parents of the deceased.  Tex. Civ. Prac. & Rem. Code Ann. § 71.004 (a); see Shepherd v. Ledford, 962 S.W.2d 28, 31 (Tex. 1998); Rose v. Doctors Hospital, 801 S.W.2d 841, 846 (Tex. 1990); Garza v. Maverick Market, Inc., 768 S.W.2d 273, 275 (Tex. 1989); Brown v. Edwards Transfer Co., 764 S.W.2d 220, 222 (Tex. 1988).  Therefore in a wrongful death action, the plaintiff is required to prove that he or she was the deceased’s spouse, child or parent.  See Shepherd, 962 S.W.2d at 31; Garza, 768 S.W.2d at 275-76; Brown, 764 S.W.2d at 222-223.

2.
Action Brought By One Or More Beneficiaries

The surviving spouse, children and parents of the deceased may bring the wrongful death action, or any one or more of these individuals is expressly authorized to bring suit on behalf of all of the wrongful death beneficiaries.  Tex. Civ. Prac. & Rem. Code Ann. § 71.004(b); see Shepherd, 962 S.W.2d at 31.

3.
 SEQ CHAPTER \h \r 1Action Brought By Personal Representative
If none of the individuals entitled to bring the wrongful death action have begun the action within three calendar months after the death of the deceased, the executor or administrator shall bring and prosecute the action unless requested not to by all those individuals.  Tex. Civ. Prac. & Rem. Code Ann. § 71.004(c).  In a wrongful death suit, this is the only scenario where probate would be needed.
4.
Survival Claims

(a)
The Texas Survival Statute

The Texas Survival Statute provides that a personal injury action survives to and in favor of the heirs, legal representatives, and estate of an injured person.  Tex. Civ. Prac. & Rem. Code Ann. § 71.021 (b).

5. Other Claims

A number of actions appertaining to and incident to an estate can be brought within the two (2) or four (4) year statute of limitations.  I direct you to O’Connor’s Civil Practice and Remedies Code Plus (2003-2004) and the Wills, Trusts and Estates statute of limitations chart therein at page 82 for a recitation thereof; and, § 16.004(b) CPRC regarding the four year statute of limitations appertaining to the institution of a surcharge action on an executor’s, administrator’s or guardian’s bond. 

C.
When Can An Action Be Filed

1. The Two and Four Year Statute of Limitations

Negligence actions are governed by the two (2) year statute of limitations, albeit there are variations on the theme, e.g. legal malpractice is two years from the date of discovery and medical malpractice when a plaintiff is a minor is two years from majority.  However, the practitioner must be cognizant of the period in which a personal representative can be appointed.  TPC § 74 states in relevant part:

“All applications for the grant of letters testamentary or of administration upon an estate must be filed within  four years after the death of the testator or intestate;…” (emphasis added)

Additionally, § 73 states in relevant part:

“…in no case shall letters testamentary be issued where a will is admitted to probate after the lapse of four years from the death of the testator.” (emphasis added)
A tolling of these statute of limitations for a period not to exceed one (1) year was introduced in 1985 through CPRC § 16.062 entitled – Effect of Death.  The text of the statute is as follows:

(a) The death of a person against whom or in whose favor there may be a cause of action suspends the running of an applicable statute of limitations for 12 months after the death. 

(b) If an executor or administrator of a decedent’s estate qualifies before the expiration of the period provided by this section, the statute of limitations begins to run at the time of the qualification. 
Hence, it is possible to have a scenario wherein the negligence statute of limitations is satisfied but the period for letters may expire before the suit can be transferred to the probate court. 

D. Where Can The Action Be Filed

3. District or Statutory Probate Court 

A negligence action may be instituted in the district or statutory probate court.  TPC § 5(e)(h) clearly state that:

(e) A statutory probate court has concurrent jurisdiction with the district court in all personal injury, survival, or wrongful death actions by or against a…personal representative; in all actions involving an inter vivos…[or]…charitable trust; and, in all actions involving a personal representative …in which each other party aligned [with him] is not an interested person in that estate [i.e. heir, devisee or legatee]; and, 

(h) A statutory probate court has jurisdiction over any matter appertaining…or incident to an estate and has jurisdiction over any cause of action in which a personal representative of an estate pending in the statutory probate court is a party. 

The statutory probate court may transfer, upon proper motion made, the action from district court to its court pursuant to TPC § 5B. 

“Section 5B specifically authorizes a statutory probate court to transfer to itself two categories of cases: (1) those cases that are “appertaining to or incident to an estate pending in the statutory probate court; and, (2) those cases in which a personal representative of an estate pending in the statutory probate court is a party. The purpose of this transfer authority is to allow consolidation of all causes of action incident to and estate in the statutory probate court to promote efficient administration of the estate and judicial economy.”  In Re Azle Manor, Inc., 83 S.W.3d 410 (Tex. App. – Fort Worth 2000) and In Re Swepi, 85 S.W.3d 800 (Tex. 2002) holding that a statutory probate court may exercise its § 5B transfer jurisdiction. 
E. Why File In Or Transfer To Probate Court 

1. Estate Administration 

Succinctly stated, each practitioner will originally file in or transfer their pending personal injury, survival or wrongful death action in the statutory probate court for strategic purposes peculiar to their case; or, to expedite or prolong its conclusion due to the trial policies and procedures attending that court; or, as in the majority of cases, obtain probate jurisdiction so that their matter can be consolidated with all causes of action incident to an estate and be expeditiously heard; and, it and the estate can be efficiently administered and concluded without a waste of judicial resources. 

2. All Matters Heard By One Court & Judge 

The purpose and role of the Texas Statutory Probate Court was distinctly stated by the Texas Supreme Court in, In Re Graham, 971 S.W.2d 56 (Tex. 1998):

“The Probate Code provides that these claims may be resolved in the same court by the same judge.  This interpretation comports with legislative intent as evidenced by the legislature’s persistent expansion of statutory probate court jurisdiction over the years.” Id at 59.
3. Are You A Probate Practitioner?

You should strongly consider retaining probate counsel to assist in opening an estate if you are not a probate practitioner.  Plaintiff counsel’s resources are generally better focused on the actual litigation instead of attempting to unravel the secrets of the probate code in a generally frustrating effort to open and administer their first estate. 

You will save time, money and the patience of the court staff by accepting that probate is not your area of practice.  Do not forget that Texas Disciplinary Rule of Professional Conduct 1.01 prohibits an attorney from accepting or continuing employment in a legal matter which the lawyer knows or should know is beyond the lawyer’s competence.”

PART 2: THE PROBATE PROCESS

VII.
WHAT IS PROBATE?

A.
Generally

The word “probate” technically means to prove that a document is genuine, particularly that a document is the last will and testament of someone.  However, in Texas, “probate” has come to have a broader meaning which includes all proceedings relating to the administration of the estate of a deceased person--even if the deceased died without leaving a will. 

The purpose of probate is to clear title to the assets of the decedent (including resolving any creditor claims) and to transfer ownership of the decedent’s properties to the rightful beneficiaries.  Probate is not required unless the process is needed to transfer ownership or to pay debts.  Therefore, whether the estate of a decedent will need to go through some form of probate depends on what types of assets are owned or what debts are owed at death.

B.
Non-Probate Assets

Non-probate assets do not pass under a person’s Will or under the State intestacy laws, but instead pass directly and automatically to named beneficiaries.  The following are examples of non-probate assets which are usually not part of a person’s probate estate:

1.
Life Insurance 

Life insurance proceeds are usually payable to one or more named beneficiaries and typically pass to those persons as a matter of a contract between the owner of the policy and the life insurance company.  Only if the proceeds are payable to the decedent’s estate or to his personal representative do the proceeds become part of the probate estate subject to probate administration.  As with all of the decedent’s non-probate assets, life insurance is part of the “gross estate” for federal estate tax purposes (if the decedent had incidents of ownership in the policy).

2.
Annuities and Retirement Benefits 

Annuities and retirement benefits are also usually payable to a named beneficiary and pass as a matter of contract.  Retirement benefit assets include IRAs, Pension Plans, 401(k) plans, 403(b) plans, and other income tax deferred type retirement plans.  Only if the benefits are payable to the decedent’s estate or to his personal representative do such benefits become part of the probate estate subject to probate administration.  

3.
JTWROS Accounts

Property held as Joint Tenants with Rights of Survivorship automatically passes to the surviving tenant at death without the need for probate.  Joint bank and brokerage accounts are often owned in this manner.  Another type of joint bank account is an account styled “tenants in common.”  With a tenants in common account, the decedent’s ownership interest in the account passes as part of the probate estate.

4.
POD and TOD Accounts

Bank and brokerage accounts also may be made “Payable on Death” or “Transfer on Death” to a particular beneficiary.  Such accounts pass automatically at death to the named beneficiary and the proceeds are not probate assets.

5.
Pensions and Social Security

Social Security, government pensions and private pensions paid to survivors are not part of the probate estate.  However, any amounts paid to the decedent prior to death are part of the probate estate.

6.
United States Savings Bonds

Series E, EE, H, and HH bonds can be owned in one of three ways: (1) one person as sole owner; (2) two persons, with one as owner and the other as the beneficiary; or (3) two persons as co-owners.  If a bond is owned solely by the decedent, the bond is part of the probate estate and passes according to the will or the laws of decent and distribution.  If the bond was owned either of the other two ways, the bond is a non-probate asset, and the surviving beneficiary or co-owner becomes the new owner. 

7.
Trust Property

If properly structured, legal title and control of trust property rests with the trustee and is not a probate asset.  Trust property may or may not be part of the gross estate depending on the provisions of the trust agreement.  Property owned by a revocable living trust is a common example of non-probate trust property which is not part of the probate estate but which is part of the gross estate.

C.
Taxable Estate vs. Probate Estate

In any probate proceeding, the word “estate” will be thrown around a lot.  This can be very confusing because the word “estate” has two different meanings.  There are really two different “estates” for each decedent.  The “taxable estate” is a decedent’s gross estate for federal estate tax purposes and (if the decedent was a US resident or citizen) includes every asset owned at death.  On the other hand, the “probate estate” means only those assets administered by the decedent’s personal representative.  Many assets are not part of the “probate estate” and are therefore called non-probate assets.  Non-probate assets are still part of the “taxable estate.”

D.
Executor vs. Administrator

The person in charge of administrating a decedent’s probate estate is called the personal representative of the decedent’s estate.  A personal representative might be an “executor,” or an “administrator.”  A personal representative is an executor if he or she was named in the will.  A personal representative is an administrator if there was no will or if the will did not name an executor.  

1.
Who Can Serve As An Executor?  

The probate code does not really say who can serve, but rather who cannot serve.  Tex. Prob. Code Ann. § 78 states that the following are disqualified from serving: 

a.
An incapacitated person; 

b. 
A convicted felon; 

c. 
A non-resident of Texas who has not appointed a resident agent to accept service of process; 

d. 
A corporation not authorized to act as a fiduciary; and 

e. 
A person whom the court finds unsuitable. 

2.
Order Of Preference

Texas Probate Code § 77 provides that Letters Testamentary will issue to qualified persons in the following order:
a. 
To the person named as executor in the will of the deceased.
b. 
To the surviving husband or wife.
c.
To the principal devisee or legatee of the testator.
d. 
To any devisee or legatee of the testator.
e. 
To the next of kin of the deceased, the nearest in order of descent first, and so on, and next of kin includes a person and his descendants who legally adopted the deceased or who have been legally adopted by the deceased.
f. 
To a creditor of the deceased.
g. 
To any person of good character residing in the county who applies therefor.
h. 
To any other person not disqualified under Texas Probate Code § 78. When applicants are equally entitled, letters shall be granted to the applicant who, in the judgment of the court, is most likely to administer the estate advantageously, or they may be granted to any two or more of such applicants.

E.
Community Property

1.
Generally

To understand probate in Texas as it relates to married couples, it is important to have a working knowledge of the community property system.  The Texas system of community property ownership derives from Spanish civil law.  The theory behind this system is that marriage is a partnership.  Everything owned by a married couple in Texas is presumed to be community property, and therefore is owned one-half by each.  This means that when one spouse dies, his or her will only disposes of separate property and one-half of the community property.  The surviving spouse automatically retains his or her community half.  Often, though, disputes can arise as to the character of the property.  

2.
Which Assets Are Community Property?

The best way to identify community property is to determine what is separate property.  Once you have identified all the separate property, everything else is community property.  Separate property includes the following:

a.
Property owned before marriage

b.
Property acquired by gift or inheritance (whether before or during the marriage)

c.
Proceeds recovered from a personal injury lawsuit

d.
Property agreed to be separate property (in a pre or post nuptial agreement)

When the character of an asset is in question, Texas law follows a tracing rule.  If you can trace the acquisition of an asset to separate or community funds, the new asset also has that character.  When good records are not kept, this can provide lots of work for accountants and lawyers.  One common area of confusion stems from the Texas rule that income earned from separate property is community property.

3.
Step-Up In Basis

Another area of confusion is the step-up in basis at death.  When a decedent passes property at death, the beneficiary acquires a cost basis in that property equal to the fair market value of the property on the date of death.  Accordingly, capital gain (or loss) on the future sale of that property is recognized only to the extent the property has appreciated (or depreciated) since the date of death.  With regard to community property, a surviving spouse gets a step-up in basis on the entire community--not just the decedent’s one-half.  IRC § 1014(b)(6).  And since January 1, 2000, spouses can now convert separate property into community property by written agreement.  Tex. Const. Art. 16 § 15.

4.
Liability Of Community Property For Debts

The community property subject to the sole or joint management of a decedent continues to be liable for the decedent’s debts.  Also, the community property interest in any other non-exempt community property asset passes to the heirs or devisees charged with the debt. Tex. Prob. Code Ann. §156.  

5.
Administration Of Community Property

The personal representative has legal control over all community property except the community property subject to the sole management of the surviving spouse.  An example of sole management community property would be an account in the surviving spouse’s name which holds his or her salary.   

F.
How Much Does Probate Cost?

Many people think probate lawyers can charge 5 - 10% of an estate’s value.  Unfortunately for us probate lawyers, this is not the case.  Unlike many other states, Texas has no statute allowing a percentage of the probate estate to be paid to the attorney for the estate.  Therefore, the executor (or administrator) is free to negotiate any deal with a lawyer.  Some lawyers charge flat fees to probate the estate, and sometimes that flat fee is based on a percentage of the estate.  Other lawyers prefer to charge hourly.  

If the Will is prepared properly (i.e., it provides for an independent administration and is self-proved), court costs should be minimal (about $250) and there should be no bond, and for a fairly simple probate of a non-taxable estate, attorney fees might range from around $1,500 to $3,500.  The estate may incur additional fees such as appraiser fees, an executor’s fee, and accountant fees.  If a federal estate tax return must be prepared and filed, if a funding agreement is required, or if there are other issues, additional attorney or accountant fees should be expected.  For multi-million dollar estates, the lawyer’s and accounting fees can total tens of thousands of dollars.

When there is no Will or when the Will was defective in some way, then the probate fees can be double or triple the numbers listed in the previous paragraph.  For instance, when it becomes necessary to conduct an heirship proceeding, the judge will be required to name an attorney ad litem to represent unknown heirs.  The fees charged by this second attorney must be paid by the estate, not by the State of Texas or county of probate.  The typical fee charged is between $300 and $600; however, I have had experiences where the ad litem attempted to charge many thousands of dollars.

G.
Dependent Administration

Dependent administration is the form of probate mandated by most other states, and the default Texas probate procedure if an independent administration or other form of simplified probate is not available.  

You generally want to avoid dependent administrations because independent administrations are more convenient and flexible when it comes to managing an estate and minimizing court costs and attorneys’ fees.  However, it may not be possible to satisfy the requirements of the Texas Probate Code to create an independent administration in every case, and in certain cases a dependent administration may be considered desirable, for instance where the estate is heavily burdened with debt.  In a dependent administration, the court is responsible for making sure the administrator performs his or her duties in strict compliance with the Probate Code and with the court’s orders.  The court keeps tabs on the administrator by requiring a bond, annual and final accounts, and the issuance of a court order for almost every action.  See Tex. Prob. Code Ann. Chapter VII.

Generally, the notices, inventory, and other procedures which apply to independent administrations are also required in a dependent administration.

1.
Biggest drawbacks of a dependent administration 

a.
Bond Required

Bond is required in an amount sufficient to protect the estate and its creditors.  This is the value of the personal property, liquid assets, and the anticipated income for the next 12 months. Tex. Prob. Code Ann. §194(4).

b.
Accounting Required

The administrator is required to provide an annual account as well as a final account which must balance exactly.

c.
Applications And Orders Required

The dependent administrator can do the following without court permission:

(i) 
release liens when paid

(ii)
vote stock by proxy

(iii)
pay assessments

(iv)
insure the estate assets

(v)
pay taxes, court costs (but not attorney fees), and bond premiums

(vi)
rent property if the rental period is less than one year

Everything else requires court permission.  (And it would be wise to seek permission for any rental agreement).

2.
Advantages Of Dependent Administration

a.
Tougher For Creditors

A dependent administration can be a preferred method for probating an estate when there are lots of creditors.  A dependent administration has a number of deadlines and filing requirements which can trap the unsuspecting creditor. All claims for money against the estate must be presented to the Administrator for payment, and the claim must be authenticated by the creditor (i.e., accompanied by an affidavit).  Tex. Prob. Code Ann. § 298 and 301.  The personal representative then must reject or allow the claim within 30 days.  Tex. Prob. Code Ann. §309.  If the personal representative does nothing, the claim is deemed rejected. Tex. Prob. Code Ann. §310.  However, defects in the form of the presentment (i.e. the affidavit) are deemed waived by the personal representative unless objected to and filed in writing with the court within 30 days of the presentment. Tex. Prob. Code Ann. §301.  An unauthenticated claim cannot be allowed. Tex. Prob. Code Ann. §301.  Like in an independent administration, a claim from an unsecured creditor is barred if not presented within 4 months of receipt of the notice.  If a claim is rejected, the creditor has 90 days after such rejection to file suit or the claim is barred. Tex. Prob. Code Ann. §313.  Where the personal representative rejects the claim by doing nothing for 30 days, this rule can sneak up on the unsuspecting creditor.

b. Protects Beneficiaries Who Cannot Agree
In some situations, certain beneficiaries of an estate may not want to vest any one or more persons with the powers of an independent executor or administrator.  By insisting on a dependent administration, the beneficiaries who want the dependent administration will likely end up with less money (due to increased costs), but can be assured that the process with be court supervised, and that their inheritance will be protected by a bond.

H.
Temporary Administration

Texas Probate Code § 131A provides a procedure for the appointment of a temporary administrator of a decedent’s estate upon a determination that the interest of the estate requires such appointment.  The verified application for the appointment of a temporary administrator must include facts showing an immediate necessity for the appointment.  The powers of the temporary administrator are limited as the circumstances of the case require, and the bond is set in the amount the court deems sufficient to protect the estate.  The duration of the appointment must be specified in the court order and may not exceed 180 days, unless the court makes the appointment permanent if in the best interests of the estate.  In Nelson v. Neal, 787 S.W.2d 343 (Tex. 1990), the Texas Supreme Court discussed the sufficiency of the contents of an application for appointment of temporary administrator and the nature of the evidentiary hearing on the application.

VIII.
DIFFERENT FORMS OF PROBATE WHEN YOUR CLIENT HAD A WILL

A.
Texas Probate Code 145(b):   Will Names An Independent Executor

1.
This Is The Typical Estate

When your client dies with a valid will which names an independent executor in conformity with the requirements of Texas Probate Code § 145(b), the duly appointed independent executor will be vested with authority to act on behalf of the estate once the will has been probated, the executor has qualified, and letters testamentary have been granted. Tex. Prob. Code Ann. § 178(a).  Independent administration is the administration of an estate without court supervision.  Tex. Prob. Code Ann. § 145(b) states that a person may provide for an independent administration in his or her will.

2.
Advantages of An Independent Administration

a.
Lower costs (lower attorney fees and usually no bond required)

b.
Ability to sell assets and conduct the estate administration without court involvement

c.
Beneficiary cannot demand accounting until 15 months after independent administration is created and order signed (Tex. Prob. Code Ann. § 149A) and cannot force a distribution until 2 years from date independent administration created and order signed (Tex. Prob. Code Ann. § 149B).

3.
Steps Involved in An Independent Administration

a.
File Application For Probate

The first document that needs to be prepared is an application for probate.  The original will is filed at the court house along with the application and a filing fee ($158.00 in Harris County).  The application is usually several pages long, and it describes certain facts about the decedent, the decedent’s will, and the decedent’s property.

b.
Probate Hearing

After a ten day mandatory waiting period, a probate hearing will be held.  Normally, you must call to schedule this hearing, although some counties will contact you and tell you when your hearing will be held.  Under ideal circumstances, you can get your hearing two weeks after the application is filed.  However, it often takes three weeks or longer to schedule a hearing because of the backlog in the courts and other scheduling conflicts.  In Harris County, the hearings are held in a crowded courtroom, and dozens of cases are heard one after another.  In smaller counties, the hearing is often less formal, with the judge often shaking your hand at the door to his or her office, and then showing you to a chair right there in the office.

c.
Testimony and Order

At the hearing, you must ask your client a number of routine questions.  The questions are committed to writing in a document usually called “Testimony” or “Proof of Death.”  Assuming there are no glitches, the judge will then sign an order admitting the will to probate (which you must prepare prior to the hearing). 

d.
Oath

After the hearing, the executor must sign an Oath stating that he or she will fulfill the duties as independent executor of the estate.   The Oath is a document you must prepare prior to the hearing (if you sign it at the hearing); otherwise, you can prepare it after the hearing and forward it to your client.  The Oath must be filed with the court within 20 days of the hearing.

e.
Order Letters Testamentary

After the Oath has been filed, you will be able to order “Letters Testamentary” from the county clerk.  The letters authorize the executor to close and open bank and brokerage accounts and collect, claim, buy and sell other estate assets.  

f.
Bond  

Most Wills request that bond be waived, and only under the rarest of circumstances will a judge order that a bond be posted in an independent administration.

g.
Notice To Creditors

The independent executor is required to give notice to creditors and can be subjected to personal liability for failure to do so. Tex. Prob. Code Ann. § 297.  Within 30 days of qualifying for Letters Testamentary, the independent executor is required to publish a general notice to creditors once in a local newspaper. Tex. Prob. Code Ann. § 294(a).  This notice lets creditors of the estate know where they may file claims to recover money they are owed.  It must be published even if the decedent had no creditors.  This notice must be filed with the court. Tex. Prob. Code Ann. § 294(b).  Within two months of qualifying, the independent executor must give notice by registered or certified mail, return receipt requested, to secured creditors. Tex. Prob. Code Ann. § 295(a).  This notice should also be filed with the court.  Tex. Prob. Code Ann. § 295(c).  At any time before the administration is closed, the independent executor may give written notice to any unsecured creditors, and they will have four months to assert their claims or forever be barred from doing so. Tex. Prob. Code Ann. § 294(d).

h.
Notice to Charities

If the State of Texas, a governmental agency of the State of Texas, or a charitable organization is named as a devisee in the will, the independent executor must give notice (via registered or certified mail) to each entity within 30 days of the admission of the will to probate.  The notice should contain a copy of the application for probate and a copy of the will. Tex. Prob. Code Ann. § 128A.  The notice should be filed with the court.

i.
Inventory, Appraisement and List of Claims

Within 90 days of qualifying as executor, an Inventory must be filed with the court. Tex. Prob. Code Ann. §§ 250 and 251.  Extensions of time can be requested and are routinely granted by most judges.  The Inventory lists all the assets which pass under the decedent’s Will.  Importantly, the inventory doesn’t always list everything a person owns, since you don’t have to list non-probate assets (ones that pass directly to named beneficiaries).  After the Inventory is filed, the judge will sign an order approving the Inventory.  You must submit the Order with the Inventory when it is filed.

The Inventory does not list real estate situated outside the State of Texas, non-probate assets, or debts.  The word “claims” in the name “Inventory, Appraisement and List of Claims” means claims the estate has against others, not claims others have against the estate.

In describing and valuing assets on the Inventory, the executor should be as specific and accurate as possible, but in most instances, exhibits are not required.  However, if a federal estate tax return is being prepared, it is often easiest to copy the schedules from the estate tax return as exhibits to the probate inventory.

j.
Income Tax Returns

A final U. S. Individual Income Tax Return (Form 1040) must be filed covering the period beginning January 1, and ending on the date of death.  This return is due April 15th of the year following the year of death, unless extended.  If the decedent was married, the final return can be a joint return filed with the surviving spouse.  In addition, the decedent’s estate becomes its own tax payer on the date of death, and technically, a Fiduciary Income Tax Return (Form 1041) for the estate is required for all years in which the Estate income exceeds $600.00. 

k.
Settle or Compromise a Case

Tex. Probate Code § 234 provides that when the personal representative of an estate deems it to be in the interest of the estate, he or she may apply for court authority to make compromises or settlements in relation to property or claims in dispute or litigation.

4.
Closing an Independent Administration

There are three ways to end an independent administration:

a.
Do Nothing

This is the most common way to close an independent administration.  There is no real requirement to officially close it, and this way, if additional Letters are ever needed, they can be obtained.

b.
Section 151 Affidavit

The independent executor may file an affidavit with the court closing the administration which terminates the independent executor’s power and authority, but does not relieve the independent executor from liability for any mismanagement or from liability for any statements contained in the affidavit.

The independent executor does not have to deliver property without getting a signed receipt for it.  But the independent executor cannot condition the delivery of property on the signing of a waiver or release from the distributee. Tex. Prob. Code Ann. § 151(d). 

c.
Judicial Discharge (Texas Probate Code §149E)  

As of September 1, 1999, an independent executor may file a Declaratory Judgment seeking to close an estate and be discharged from liability.  Each beneficiary must be served with citation (or waive it).  The court will likely require a final accounting.  The advantage here is that the independent executor is discharged from liability and can sleep well at night.  The disadvantage is that it is an entirely new lawsuit, which is expensive.  This procedure is rarely, if ever, used.

B. Texas Probate Code 145(c): Will Names Just an Executor 
(But Not An Independent Executor)

Texas Probate Code § 145(c) provides that if a will names an executor, but no independent administration is requested, then all the “distributees” may agree on the advisability of an independent administration and collectively designate the named executor as the independent executor.  

Who is a “distributee?”  A distributee is a person entitled to the estate of a decedent under a lawful will, or under the statutes of descent and distribution.” Tex. Prob. Code Ann. § 3(j).  To proceed under any section of 145, all distributees must be served with citation or file a waiver.  For example, where a person dies intestate, no independent administration will be granted until those seeking it can offer clear and convincing evidence that they constitute all of the decedent’s heirs.

The steps involved in this type of probate are very much the same as a routine 145(b) probate.  The main difference is that the Application For Probate and the accompanying Order will need to contain specific language referencing the requirements under Texas Probate Code 145(c).

You will see this type of Will drafted is three circumstances:

1.
Handwritten Or Do-It-Yourself Will

Many people don’t want to pay an attorney to prepare a Will for them.  So instead, they buy a software program which is not customized for Texas, or they copy a friend’s Will, or they attempt to draft one themselves.  These types of Wills can be some of the most difficult to probate, and often they do not request an independent administration.

2.
Out-Of-State Will

People often move to Texas and neglect to change their Wills.  As a general rule, Texas recognizes the validity of wills executed out of state.  However, a valid, out of state will is not necessarily the best will to have here in Texas because important language is usually left out.  Rarely do out-of-state wills provide for an independent administration.

3.
Will Drafted By A Texas Lawyer Who Shouldn’t Be Drafting Wills

I will often ask a client: “Did you pay an attorney to draft this?”  And almost always the response is something like, “No, he was a neighbor...or a cousin...or a law student....or a co-worker who owed me a favor.”

C.
Texas Probate Code 145(d):  Will Names No Executor

Texas Probate Code § 145(d) provides that if a will fails to name an executor, all of the distributees may agree on the advisability of an independent administration and collectively designate a person to serve as the independent administrator.  Why would a Will fail to name an executor?  Most Wills do name executors.  But what typically happens is the executors are all deceased or are not able to serve, and there are no alternate executors named.  It is in this instance that you can follow the provisions of Texas Probate Code § 145(d) and seek an independent administration.

The steps involved in this type of probate are very much the same as a routine § 145(b) probate.  The main difference is that the Application For Probate and the accompanying Order will need to contain specific language referencing the requirements under Texas Probate Code 145(d).

D.
Texas Probate Code 89(c):  Muniment of Title

The muniment of title procedure is a simplified form of probate which can be useful where there is a will, but Letters Testamentary are not needed.  This type of probate would rarely be used in a personal injury context.  The will is admitted to probate, but there is no administration of the estate.  Rather, the signed Order admitting the will to probate acts as the authority to transfer assets. This idea is that the devisees (the new owners) are named in the will (which has been admitted to probate and recorded) and the Order admitting the will (which is signed by the judge and also part of the county records) constitutes a link in the chain of title.

A will can be probated as a muniment of title if:

1.
there are no unpaid debts (excluding debts secured by liens on real estate); or

2.
for other reasons, there is no necessity for an administration of the estate.

The muniment of title procedure is simpler than regular probate because no Inventory of estate assets is required.  Rather, only an Affidavit stating that the terms of the will have been fulfilled must be filed, Texas Probate Code § 89C(d), and most judges are willing to waive this requirement.

Muniment of Title is most often used when the only estate asset is real estate.  However, it also can be used to transfer other assets. Tex. Prob. Code Ann. § 89C(c) provides that the Order admitting the will to probate as a muniment of title constitutes sufficient legal authority to all persons (or institutions) owing any money to the estate to transfer those assets to the persons described in the will without the need for an administration of the estate.  The practical problem is that in Texas, third parties (such as banks, brokers, or other institutions that might be holding an estate asset) are more familiar with Letters Testamentary and may not recognize or want to deal with the Order.  Furthermore, out of state third parties are much less likely to be familiar with this Texas procedure.

IX.
DIFFERENT FORMS OF PROBATE WHEN YOUR CLIENT HAD NO WILL

A.
Texas Probate Code § 48 – 56:  Heirship Proceeding

1.
Determines Who the Heirs Are

A personal injury lawsuit can create the necessity for administration of the decedent’s estate.  However, since suit may be brought by an heir and since it may be necessary to determine who an heir is, it is sometimes necessary to conduct an heirship proceeding which will establish exactly who are the decedent’s heirs at law. Tex. Prob. Code Ann. §§ 48-56.  Knowing who the heirs of the decedent are will make it possible for defendants to know for sure that they have settled with all the appropriate parties.  The statutory heirship proceeding requires the attorney for the applicant(s) to prove the identity of the decedent’s heirs in court, usually by the live testimony of two disinterested witnesses, who will be cross examined by an attorney ad litem.  

a.
Unknown Children

For instance, in Avila v. St. Luke’s Lutheran Hospital, 948 S.W.2d 841 (Tex. App.--San Antonio 1997, writ denied.), a wrongful death cause of action was brought by a decedent’s adult children; however, a minor child who was in gestation when the man died was not named as a party.  After the defendants settled with the adult children, required them to sign a release and indemnity agreement, and followed through with an agreed judgment, they were hit with another lawsuit filed by the mother of the child as next friend.  The San Antonio Court of Appeals held that the minor child was not bound by the former agreed judgment, and remanded for a trial on the merits.

b.
Unknown Spouses

Texas Family Code § 2.401 gives a common law spouse two years (not just one year, which was the old law) to prove she was married to a decedent, and the statute reads as follows:  

“If a proceeding in which a marriage is to be proved under Subsection (a)(2) is not commenced before the second anniversary of the date on which the parties separated and ceased living together, it is rebuttably presumed that the parties did not enter into an agreement to be married.”

2.
Can Establish That No Administration Is Necessary

Furthermore, if an application for determination of heirship is filed within four years from the date of death of the decedent, the applicant may request that the court determine whether a necessity for administration exists. Tex. Prob. Code Ann. § 48(b).  
3.
Need for Attorney Ad Litem

If any defendant is an incapacitated person (including a minor), the court may, in its discretion, appoint an attorney ad litem or guardian ad litem to represent the interests of any such person. Tex. Prob. Code Ann. § 53(b).  Further, and more importantly, as of September 1, 2001, new Texas Probate Code § 53(c) requires the court to appoint an attorney ad litem to represent the interests of unknown heirs.  What this means is that whenever you are involved in an heirship proceeding, you can expect that another attorney will be appointed by the court.  Sometimes, this attorney quickly looks into matters, charging only $300-$600, but occasionally, you will encounter a lawyer who deems it necessary to work beyond the call of duty, with many thousands of dollars of fees being billed to your client’s estate.

4.
Other Courts May Not Be Bound By An Heirship Determination

Defendants may not always be bound by judgments in heirship proceedings. In Buster v. Metropolitan Transit Auth., 835 S.W.2d 236, 237 (Tex. App.--Houston [14th Dist.] 1992, no writ), the court of appeals held that a probate court’s heirship judgment regarding a common law husband was not binding on the district court case in which the wrongful death claim was instituted by the decedent’s mother.  Since the wrongful death claims were not assets of the estate, subject to settlement, partition, or distribution, the probate court’s determination and declaration of heirship had no bearing on them.  
B.
Texas Probate Code 145(e):  Probate Combined With Heirship Proceeding

Where there is no will, all the distributees may agree on the advisability of an independent administration and collectively designate a person or several persons to serve as the independent administrator or administrators.  However, the heirs must first be judicially determined (via a statutory heirship proceeding, discussed previously) to identify the proper distributees.

If any distributee is an incapacitated person, the court may not enter an order granting independent administration if would not be in the best interests of such incapacitated distributee, and the court may appoint a guardian ad litem to make the application on behalf of the incapacitated distributee. Tex. Prob. Code Ann. § 145(i).

If the court is satisfied that all the heirs have been identified, the judge will sign a Judgment Declaring Heirship.  The Judgement Declaring Heirship is an order signed by the judge which legally determines the decedent’s heirs, but has nothing to do with the administration of the estate.  If an administration is required, the heirs can decide to request an independent administration, or it can proceed as a dependent administration.  Probate Code § 145(e) allows the estate’s distributees to obtain an independent administration.

C.
Texas Probate Code 137:  Small Estate Affidavit

Probate assets can be transferred by means of a Small Estate Affidavit without the need for an administration of the estate and even without a court hearing if:

1.
The decedent died without a will; 

2.
No personal representative has or will be appointed; 

3.
30 days have passed since the date of death; 

4.
The estate is solvent (assets, excluding homestead and exempt assets, exceed the known liabilities of the estate, excluding debt on the homestead and exempt property); 

5.
The value of the probate estate, not including homestead and exempt property, is $50,000 or less; and

6.
There is no real estate other than the homestead.

It is interesting that the family of a decedent worth many millions of dollars could theoretically use the Small Estate Affidavit procedure.  For example, the Small Estate Affidavit procedure might be available to the family of a decedent who owned a $1 million home, a $1 million IRA, a $2 million brokerage account held as joint tenants with rights of survivorship, and a $40,000 checking account.

All distributees and two disinterested witnesses must sign an affidavit in the presence of a notary stating that the above conditions are met and listing known assets and liabilities, and the names and addresses of the distributees.  The affidavit must also contain the facts and family history concerning heirship relevant to establish the identity of the distributees.  The affidavit is filed with the probate court, and if and when approved, an Order is signed by the judge.  The affidavit and Order can then be used to transfer the property of the decedent.  If the affidavit is used to transfer the homestead, it must be recorded in the deed records of the county in which the homestead is located.  Title to the decedent’s homestead is the only real property that may be transferred via a Small Estate Affidavit.  If the decedent owned any other real estate, another form of probate will be required.
If a distributee is a minor or incapacitated person, his or her natural guardian or next of kin, or legal guardian may sign for him.  (Note: this is not necessarily the case in a regular heirship proceeding under 145(e)).

D.
Texas Probate Code 52 and 52A:  Affidavit of Heirship

Where title to real estate is the only asset, a nonstatutory affidavit of heirship can sometimes be used to clear title gaps.  This procedure has been used for years in rural Texas where family farms and other real estate was passed from generation to generation without any formal probate proceedings.  If a title company is willing to accept an affidavit of heirship, it can be a useful way to deal with a title gap.  Practically, though, the affidavit of heirship will have limited use in bigger counties. Tex. Prob. Code Ann. §§ 52 and 52A discuss the use of affidavits concerning heirs and provide that  such affidavits are admissible in actions concerning title to real estate if recorded for 5 years.  Title companies will usually rely on these affidavits even if they have been recorded for just a few days.

E.
Family Settlement Agreements

Probate matters often breed disagreement among a decedent’s beneficiaries.  Rather than battling out the issues in court (and thereby distributing a large portion of the estate to lawyers), a useful resolution is a Family Settlement Agreement.

1.
Validity

All interested parties may agree not to probate a will, and/or to divide property among themselves contrary to the provisions of a will.  As long as the agreement does not defeat the rights of creditors or other parties, it is valid and enforceable.  In fact, “such adjustments by contract are favored by the law and the courts, and are not deemed to be an unwarranted interference with the jurisdiction of the court or against public policy.  On the contrary, public policy favors them.”  Stringfellow v. Early, 40 S.W. 871 (Tex.Civ.App.--1897, no writ).  

The theory is that since Texas Probate Code §37 provides that title vests immediately in the devisees under a will--subject to the payment of debts, “the beneficiaries of an estate are free to arrange among themselves for the distribution of the estate and for payment of expenses from that estate.”  Pitner v. United States, 388 F.2d 651, 656 (5th Cir. 1967). 

2.
Necessary Parties

All “interested parties” must sign a Family Settlement Agreement.  An “interested party” has been defined to mean anyone having a pecuniary interest in the estate.  Biddy v. Jones, 475 S.W.2d 321 (Tex.Civ.App.--Amarillo 1971, writ ref’d n.r.e.).  However, a beneficiary need not be a party to the agreement if the beneficiary’s rights are not affected by the agreement itself.  In addition, an executor who is not also a beneficiary is not an interested party.  If minors are interested parties, they must have a guardian sign for them or an attorney ad litem appointed to represent them.  If a charitable organization is an interested party, notice must be given to the attorney general, who shall be a party to the suit.  Tex. Prop. Code Ann. § 123.002 and Tex. Prob. Code Ann. § 10A.

3.
Court Approval Required?

Family Settlement Agreements do not need to be filed with or approved by the probate court unless: 

1.
The court appointed an ad litem for minors or contingent beneficiaries;

2.
A trust is being modified or terminated without the consent of all the parties;

3.
The guardian of the estate of an incapacitated person is a party; or

4.
The dependent administrator or executor needs court approval.

Sometimes, however, the parties may wish to file the agreement of record.  For example, if real estate is involved, it may be wise to file the agreement in the deed records of the county where the real property is situation to aid a future title examiner.

4.
Tax Considerations

Family Settlement Agreements can alter the characterization of separate and community property and the amount of property passing to a surviving spouse and to other beneficiaries.  Before entering into any such agreement, it is important to consider the tax effects of the arrangement, if any.

a.
What happens to the marital deduction?  

If the surrender or assignment of property pursuant to the terms of the agreement is a “bona fide recognition of enforceable rights of the surviving spouse,” then the marital deduction will be available.  Treas. Reg. § 20.2056(c)-2(d)(2).  However, the IRS does not allow the deduction if property passes to the surviving spouse as a result of a staged or otherwise non bona fide contest.  Not surprisingly, no marital deduction is allowed for amounts originally passing to the surviving spouse under the will, but passing to others as a result of a Family Settlement Agreement.  The amount of the marital deduction is determined by the actual amount passing to the surviving spouse under the settlement agreement.  

b.
What about gift taxes?

The IRS deems property transferred from one person to another a gift subject to gift tax unless it was a bona fide business transaction free from any donative intent.  Intra family settlements are not bona fide transactions unless the claims are bona fide and settled on an economically fair basis.

5.
The Shepherd Case

Shepherd v. Ledford, 962 S.W.2d 28 (Tex. 1998), also suggests an alternative to formal estate administration, although one that may have limited application.  Of course, it is also essential that any family settlement agreement be carefully drafted and properly prepared in order to be enforceable and to accomplish its intended purpose.

One of the issues before the court in the Shepherd case was the standing of the decedent’s common-law wife to bring a medical malpractice suit on behalf of the estate for which no administration was pending.  Although the decedent owed more than the minimum two debts when he died, there was uncontroverted evidence that by the time of trial all debts had been paid.  The evidence also showed that the decedent owned no real property and had no children, and, therefore, his personal estate vested immediately in his surviving spouse pursuant to Texas Probate Code § 38(b)(2).  The surviving spouse had made an agreement with other family members permitting her to take the minimal assets of the decedent’s estate as his only heir.  The court held that on the facts of the case and because of the family agreement no formal administration was necessary, and the surviving spouse had standing to bring a survival claim on behalf of the decedent’s estate as his heir.  See Shepherd, 962 S.W.2d at 33-34; see also Pitner v. United States, 288 F.2d 651, 656 (5th Cir. 1967) (approving no administration when the devisees under a will make an agreement to distribute the estate and pay the bills); In re Estate of Hodges, 725 S.W.2d 265, 267 (Tex. Civ. App.-Amarillo 1986, writ ref’d n.r.e.); Estate of Morris, 577 S.W.2d 748, 755-56 (Tex. Civ. App.-Amarillo 1979, writ ref’d n.r.e.).


X.
WHO INHERITS WHEN THERE IS NO WILL?

A person’s “heirs” are those persons, including the surviving spouse, who would inherit property under the laws of decedent and distribution if the decedent died without a will.  Those persons are described in the Texas Probate Code § 38 and § 45, but the following are some of the most common scenarios:

A.
Spouse alive, and all surviving descendants of Decedent ARE also descendants of Surviving Spouse



1.
Separate Real Property

	1/3 to Spouse For Life

(Remainder to children)
	2/3 equally divided

among children




2.
Separate Personal Property

	1/3 to

Spouse
	2/3 equally divided

among children




3.
Community Property

	All to spouse


B.
Spouse alive, and surviving descendants of Decedent ARE NOT also descendants of Surviving Spouse



1.
Separate Real Property

	1/3 to Spouse For Life

(Remainder to children)
	2/3 equally divided

among children




2.
Separate Personal Property

	1/3 to

Spouse
	2/3 equally divided

among children




3.
Community Property

	Decedent’s ½ Community Property

Equally divided among children
	Surviving Spouse’s ½ Comm. Property

The surv. spouse retains his or her ½ community prop. interest


C.
Spouse Alive, No Descendants, Both Parents Alive



1.
Separate Real Property

	½ to Surviving Spouse
	1/4 to father
	1/4 to mother



2.
Separate Personal Property

	All to spouse



3.
Community Property

	All to spouse


D.
Spouse Alive, No Descendants, One Parent:



1.
Separate Real Property

	½ to Surviving Spouse
	1/4 to

surviving

parent
	1/4 to

brothers and

sisters




2.
Separate Personal Property

	All to spouse




3.
Community Property

	All to spouse


E.
Spouse Alive, No Descendants, No Parents:


1.
Separate Real Property

	½ to Surviving Spouse
	½ to brothers and sisters




2.
Separate Personal Property

	All to spouse


 

3.
Community Property

	All to spouse


F.
No Spouse But With Surviving Child or Children:

All property is equally divided among the children.  Children of deceased children take their parents share.

G.
No Spouse and No Children:


1.
Both of Decedent’s parents alive

	½ to Father
	½ to Mother




2.
Only one of Decedent’s parents alive

	½ to surviving parent
	½ equally divided among

Decedent’s brothers and sisters




3.
Neither parent of Decedent survives

	All property is equally divided among

Decedent’s brothers and sisters


XI.
ATTORNEY CONTINGENCY FEE CONTRACTS

A.
The Statutes

Prior to September 1, 1993, the Texas Probate Code prohibited the personal representative of an estate from conveying more than a one-third (1/3) contingent fee plus costs to an attorney.  Now, Texas Probate Code § 233(b) and (c) provide as follows: 

“(b) 
Except as provided by Subsection (c) of this section, a personal representative may enter into a contract to convey, or may convey, a contingent interest in any property sought to be recovered, not exceeding one-third thereof, for services of attorneys, subject only to approval of the court in which the estate is being administered.

(c) 
A personal representative, including an independent executor or independent administrator, may convey or contract to convey for services of an attorney a contingent interest that exceeds one-third of the property sought to be recovered under this section only on the approval of the court in which the estate is being administered. The court must approve a contract entered into or conveyance made under this section before an attorney performs any legal services. A contract entered into or conveyance made in violation of this section is void, unless the court ratifies or reforms the contract or documents relating to the conveyance to the extent necessary to cause the contract or conveyance to meet the requirements of this section.”

B.
No Administration Necessary

If your client decides to proceed with a survival action without first opening a probate estate, then there is no requirement that your contract with the client be approved by a judge.

C.
Independent Administrations  

An independent administrator or executor can hire an attorney without court approval as long as he or she does not enter into a contingency fee arrangement which conveys out more than a one-third interest in the property sought to be recovered.  However, an independent administrator must obtain court approval if he or she wishes to enter into a contingent fee arrangement which grants an interest in the property to be recovered that is greater than one-third.

D.
Dependent Administrations  

The attorney seeking to bring suit on behalf of a decedent’s estate should obtain court authority for the dependent administrator or executor to retain the attorney to prosecute the suit.  See Tex. Prob. Code Ann. § 233.  The court will require that an your client must already have been appointed to serve as the estate’s personal representative and that the oath and bond must be on file with the court before an application to engage counsel is approved.  

Generally, the court will not require a hearing to obtain approval of the fee contract.  If approved, the order can also validate the contract against third parties who claim they have previously signed up with a plaintiff, as a client.  Note, it is generally “first come, first served.”  The court’s order also prevents the personal representative from discharging the attorney without court approval.

E.
Factors the Court Considers

In other words, when a probate is ongoing, the court must approve a contract entered into or conveyance which exceeds one-third before an attorney performs any legal services.  A contract entered into or conveyance made in violation of this Probate Code section is void, unless the court ratifies or reforms the contract or documents relating to the conveyance to the extent necessary to cause the contract or conveyance to meet the requirements of this section.  

Since contingency contracts of up to one-third are specifically approved, evidence must be presented on the issues of reasonableness and necessity of the services performed by an attorney in order to support an award of such attorney’s fees. Tex. Prob. Code Ann. § 233(d) provides that in approving a contract or conveyance under Subsection (b) or (c) of Section 233 for services of an attorney, the court shall consider:

1. 
The time and labor that will be required, the novelty and difficulty of the questions to be involved, and the skill that will be required to perform the legal services properly; 

2. 
The fee customarily charged in the locality for similar legal services;

3. 
The value of property recovered or sought to be recovered by the personal representative under this section;

4. 
The benefits to the estate that the attorney will be responsible for securing; and 

5. 
The experience and ability of the attorney who will be performing the services.

XII. 
STANDING ISSUES RELATING TO MINORS AND INCOMPETENTS

A.
Personal Representative Needed

A minor or incompetent person cannot sue on his or her own behalf, but must bring suit through a legal guardian or other court appointed representative.

B.  
Next Friend

If a minor or incompetent person has no legal guardian, Section 44 of the Texas Rules of Civil Procedure provides for appearance through “next friend” under the following rules: 

1. 
Such next friend shall have the same rights concerning such suits as guardians have, but shall give security for costs, or affidavits in lieu thereof, when required; and 

2.
Such next friend or his attorney of record may with the approval of the court compromise suits and agree to judgments, and such judgments, agreements and compromises, when approved by the court, shall be forever binding and conclusive upon the party plaintiff in such suit.  

However, even though a next friend may bring suit, the next friend does not automatically become the manager of the funds recovered.  See Retana v. Tanner, 869 S.W.2d 669, 670 (Tex. Civ. App.–San Antonio 1994)

XIII.
SETTLING THE CASE

A.
Authority To Bind
Generally, an independent personal representative may settle and bind an estate, without prior court approval.  However, it is advisable to confirm an independent representative’s authority to bind the estate.  Parties dealing or settling with an independent executor or administrator should:  (i) request a copy of the probated will and letters testamentary showing the executor has authority to act on behalf of the estate; (ii) call the probate clerk and verify the executor’s letters have never been revoked; (iii) review the will and determine if the executor is given the power to settle and/or compromise the estate claims; and (iv) if the will does not give the executor the power to settle or compromise, you should require the beneficiaries under the will to sign the release in addition to the independent executor. 

B.
Dependent Administrations

A dependent personal representative is required to obtain probate court approval to perform most acts under Sections 234 and 774 of the Texas Probate Code.  When a dependent representative of an estate deems it to be in the estate’s best interest, he may compromise or settle the estate’s litigation after making written application to the probate court and obtaining an order granting such authority.  See Catlett v. Catlett, 630 S.W.2d 478, 482-83 (Tex. App.--Fort Worth 1982, writ ref’d n.r.e.) (holding an administrator’s unauthorized compromise and settlement of litigation in open court is an act that is voidable, but not void).

XIV.
INCOME TAX CONSEQUENCES

A.
Text of Statute

On August 20, 1996, President Clinton signed into law the Small Business Job Protection Act of 1996.  Included in this 1996 Act was a provision that substantially amends Section 104 of the Internal Revenue Code which addresses the taxation of compensation for injuries and sickness.  The text of the statute reads as follows:

“104(a)
In general.  Except in the case of amounts attributable to (and not in excess of) deductions allowed under section 213 (relating to medical, etc., expenses) for any prior taxable year, gross income does not include--

(1) 
amounts received under workmen’s compensation acts as compensation for personal injuries or sickness;

(2) 
the amount of any damages (other than punitive damages) received (whether by suit or agreement and whether as lump sums or as periodic payments) on account of personal physical injuries or physical sickness;
(3) 
amounts received through accident or health insurance (or through an arrangement having the effect of accident or health insurance) for personal injuries or sickness (other than amounts received by an employee, to the extent such amounts (A) are attributable to contributions by the employer which were not includible in the gross income of the employee, or (B) are paid by the employer);

(4) 
amounts received as a pension, annuity, or similar allowance for personal injuries or sickness resulting from active service in the armed forces of any country or in the Coast and Geodetic Survey or the Public Health Service, or as a disability annuity payable under the provisions of section 808 of the Foreign Service Act of 1980; and

(5) 
amounts received by an individual as disability income attributable to injuries incurred as a direct result of a terroristic or military action (as defined in section 692(c)(2)).
For purposes of paragraph (3), in the case of an individual who is, or has been, an employee within the meaning of section 401(c)(1) (relating to self-employed individuals), contributions made on behalf of such individual while he was such an employee to a trust described in section 401(a) which is exempt from tax under section 501(a), or under a plan described in section 403(a), shall, to the extent allowed as deductions under section 404, be treated as contributions by the employer which were not includible in the gross income of the employee.  For purposes of paragraph (2), emotional distress shall not be treated as a physical injury or physical sickness. The preceding sentence shall not apply to an amount of damages not in excess of the amount paid for medical care (described in subparagraph (A) or (B) of section 213(d)(1) attributable to emotional distress.

104(c) Application of prior law in certain cases. --

The phrase ‘(other than punitive damages)’ shall not apply to punitive damages awarded in a civil action --

(1) 
which is a wrongful death action, and 

(2) 
with respect to which applicable State law (as in effect on September 13, 1995 and without regard to any modification after such date) provides, or has been construed to provide by a court of competent jurisdiction pursuant to a decision issued on or before September 13, 1995, that only punitive damages may be awarded in such an action. 

This subsection shall cease to apply to any civil action filed on or after the first date on which the applicable State law ceases to provide (or is no longer construed to provide) the treatment described in paragraph (2).” (emphasis added)
Section 104(a), as amended, applies to amounts received after the date of enactment (August 20, 1996) in taxable years ending after such date.  H.R. 3448 § 1605(d)(1).  The amendment does not apply to amounts received under a written binding agreement, court decree or mediation award in effect on (or issued on or before) September 13, 1995.  H.R. 3448 § 1605(d)(2).  Thus, any amounts received subsequent to August 20, 1996, including those resulting from a structured settlement, etc., which relate to an agreement or judgment in exis​tence on September 13, 1995, would continue to be taxed in accordance with prior law.
B.
General Rule

The general rule is that gross income does not include the amount of any award received on account of personal physical injuries or physical damage.  I.R.C. § 104 (a)(2).

1.
No Income Tax If:

Personal physical injuries include direct unwanted or uninvited physical contacts which result in observable bodily harm such as bruises, cuts, swelling, and bleeding.  
2.
Income Tax Applies:

Nonphysical personal injuries, such as, wrongful termination, age, race, or sex-based discrimination, constitutional torts, or loss of reputation, do not qualify for the income tax exclusion.  Therefore, if a plaintiff files a lawsuit based primarily on employment discrimination, wrongful termination, injury to reputation, etc., any recovery, whether by settlement or judgment, will generally constitute taxable income to the claimant.  See I.R.C. 11 U.S.C. § 104(a).  If such claimant also successfully recovers damages relating to a claim of emotional distress made in conjunction with his or her non-physical injury or sickness, any damages awarded would also be subject to taxation because the underlying action was not a claim for personal “physical” injury or sickness.

C.
Emotional Distress

As a general rule, pursuant to I.R.C. § 104(a)(5) emotional distress also does not qualify as a physical injury.  (See bolded text in Section A above.)  There is, however, a narrow exception under which medical expenses incurred to treat emotional distress qualify for an exclusion under § 104(a)(2).  This language appears to provide that damages recovered for a claimant’s emotional distress will be treated as taxable income.  However, the legislative history indicates otherwise.  Specifically, the Conference Committee Report provides that:

“Because all of the damages received on account of physical injury or physical sickness are excludible from gross income, the exclusion from gross income applies to any damages received based on a claim of emotional distress that is attributable to a physical injury or physical sickness.”  House Conference Committee Report 104-586, Revenue Offsets (5) (May 20, 1996).   

Thus, based on the legislative history, it may be the case that all damages (except punitive damages) recovered in a lawsuit which arise from a physical injury or sickness will continue to be excluded from a claimant’s gross income.  Certainly, you should be sure to let your client’s accountant take the appropriate position.

D.  
“On Account of”

As a general rule, when a taxpayer suffers a physical personal injury all damages flowing from such injury are excludible from gross income under § 104(a)(2).  Historically, there has been much litigation and many rulings concerning what is meant by the phrase “on account of” as the phrase is used in the statute.  This phrase has been very important in determining whether or not all amounts received in a personal injury lawsuit were excludible from gross income.  It is not enough for the plaintiff to have asserted a physical personal injury.  Each element of the damages award must also satisfy the “on account of” requirement in order to be excludible under § 104(a)(2).  There must be a direct link between each element of the damages award and the physical personal injury or sickness.

The Conference Committee Report provides the following explanation:

“The bill provides that the exclusion from gross income only applies to damages received on account of a personal physical injury or physical sickness.  If an action has its origin in a physical injury or physical sickness, then all damages (other than punitive damages) that flow therefrom are treated as payments received on account of physical injury or physical sickness whether or not the recipient of the damages is the injured party.  For example, damages (other than punitive damages) received by an individual on account of a claim for loss of consortium due to physical injury or physical sickness of such individual’s spouse are excludible from gross income.  In addition, damages (other than punitive damages) received on account of a claim for wrongful death continue to be excludible from taxable income as under present law.”

House Conference Committee Report 104-586, Revenue Offsets (5) (May 20, 1996).   

E.  
Prejudgment and Postjudgment Interest

Prejudgment or postjudgment interest on damages is not excludible from gross income.  Rice v. United States, 834 F. Supp. 1241, 72 AFTR 2d 93-6097 (D.C. 1993).  The reason interest is includible in income is that it is awarded as a delay in receiving the monetary damages.  It is not awarded “on account of” the injury or sickness but, rather, to compensate the plaintiff for the lost time value of money.  See Delaney v. Commissioner, 99 F. 3d 20, 78 AFTR 2d 96-6968 (1st Cir. 1996); Brabson v. United States, 73 F. 3d 1040, 77 AFTR 2d 96-572 (10th Cir. 1996), cert den’d., 136 L.Ed. 2d 533 (1996).

F.  
Punitive Damages

As a general rule, any punitive damage recovery will constitute taxable income to the claimant.  The legislative history evidences Congress’ belief that punitive damages are intended to punish and do not compensate a claimant and are, thus, a windfall to the claimant.  This includes punitive damages whether or not they arise from a claim involving physical injury or sickness.  An exception is provided for punitive damages recovered in states in which the applicable law provides that only punitive damages may be awarded in wrongful death actions.  See  IRC § 104(a).
G.
Allocating Damages in a Settlement Agreement

A settlement agreement which clearly allocates the settlement proceeds between damages paid “on account of” personal physical injuries and physical sickness, and other damages is generally binding for tax purposes if the settlement agreement is entered into in an adversarial context; in an arms-length transaction; and in good faith.  Robinson v. United States, 70 F. 3d 34, 76 AFTR 95-7786 (5th Cir. 1995), aff’g, 102 T.C. 116 (1264994).

1.
Factors To Consider

In Robinson, the Tax Court listed certain factors which should be considered when determining whether or not the allocation set out in a settlement agreement will be recognized.  These factors include:

a.  
The details surrounding the litigation in the underlying proceeding; 

b.  
The allegations contained in the pleadings in the underlying proceeding; 

c.  
The arguments made and evidence presented by each party; and 

d.  
Any allocation made by a jury in the proceeding.

Further, the intention of the payor in making the settlement and the payment is an important factor to consider.  Robinson; Mitchell, TC Memo 1990-617, aff’d, 992 F.2d 1219 (9th Cir. 1993), cert. den’d, 126 L Ed 2d 136 (1993).  In the absence of express language in the settlement documents, the intention of the payor becomes perhaps the most important factor to consider.  Ray v. United States, 25 Ct Cl 535, 69 AFTR 92-953 (1992).

2.  
Recommendations 

Plaintiffs’ attorneys should take great care in the drafting of settlement documents.  Too often, the documents are prepared in a hurry, at the last moment, and do not accurately set out the best tax result.  For example:

a.
The settlement agreement resolved “any and all claims” and did not allocate the damages between the various claims; all of the recovery was taxable even though the plaintiff had claimed sex discrimination.  Britell, TC Memo 1995-264.

b.
The settlement agreement was not adversarial and was entirely tax-motivated; thus, the Tax Court was not bound by the entire allocation to tax excluded damages.  Robinson v. United States, 70 F. 3d 34, 76 AFTR 95-7786 (5th Cir. 1995), aff’g, 102 T.C. 116 (1994).

c.
The allocation in the post-trial settlement document was not followed where it didn’t allocate anything between punitive and compensatory damages or between the two causes of action tried before the jury.  The Court determined the jury’s percentage of allocation should be followed.  Miller, TC Memo 1993-49.

H.  
Periodic Payments

If a recovery is excludible under § 104(a)(2), it does not matter if the taxpayer receives the payment in one lump sum or in installments spread over several months or years.  Several pre-1982 rulings concluded that a stream of payments under an annuity contract purchased to fund a personal injury settlement or judgment were excludible from gross income.  The Periodic Payment Settlement Act of 1982 codified this rule.  

XV. 
ESTATE TAX CONSEQUENCES

A.  
Wrongful Death Proceeds

The general rule followed by the Internal Revenue Service is that wrongful death proceeds are not included in the gross estate of the deceased for federal estate tax purposes.   The reason is that the decedent had no right to the proceeds at the time of his death because the cause of action did not accrue until immediately after his death.  See Rev. Rul. 83-44, 1983-1 CB 228; Rev. Rul. 75-127, 1975-1 CB 297; Rev. Rul. 75-126, 1975-1 CB 296; Rev. Rul. 69-8. 1969-1 CB 219.  Further, the decedent could not have a general power of appointment over the proceeds at the time of his death because the cause of action did not arise until after his death.  Id.
B.  
Survival Actions  

In contrast, damage proceeds which represent damages to which the decedent had become entitled during his lifetime, rather than damages for his premature death, are includible in his estate for federal estate tax purposes.  See Rev. Rul. 83-44, 1983-1 CB 228; Rev. Rul. 75-127, 1975-1 CB 297; Rev. Rul. 75-126, 1975-1 CB 296.  The reason for the inclusion is that the damages represent a property right to which the decedent had an interest at the date of his death.  In most instances, the persons who would have the right to bring a wrongful death action (the proceeds of which are excludible) are identical to the persons who would benefit from the recovery of proceeds in a survival action.  Accordingly, attorneys should use great care in their preparation of settlement agreements to maximize the after-tax benefit to those persons.

C.
Estate Tax Laws

In 2003, if the gross estate exceeds $1,000,000, a federal estate tax return (and Texas inheritance tax return) is required to be filed.  However, the Economic Growth and Tax Relief Reconciliation Act of 2001 provides that this $1,000,000 exemption amount will increase over the next several years until the estate tax is “repealed” in 2010--only to be reinstated in 2011.  The following chart illustrates the phase-in of the new exemption amounts:

	Year
	Estate Tax Exemption
	Gift Tax Exemption
	Highest Estate & Gift Tax Rates

	2001
	$675,000
	$675,000
	55%

	2002
	$1,000,000
	$1,000,000
	50%

	2003
	$1,000,000
	$1,000,000
	49%

	2004
	$1,500,000
	$1,000,000
	48%

	2005
	$1,500,000
	$1,000,000
	47%

	2006
	$2,000,000
	$1,000,000
	46%

	2007
	$2,000,000
	$1,000,000
	45%

	2008
	$2,000,000
	$1,000,000
	45%

	2009
	$3,500,000
	$1,000,000
	45%

	2010
	No Estate Taxes!
	$1,000,000
	No estate tax.

Gift tax equal to top

individual income tax rate

(which under current law

means it would be a 35% tax)

	2011
	$1,000,000
	$1,000,000
	55%


It is important to understand that estate tax is applied only to the “taxable estate” and that certain deductions are allowed.  For example, the decedent’s debts are deductible.  The other two most important deductions are the unlimited marital and charitable deductions.  Anything passing to the surviving spouse (in a qualified form) is deductible.  Anything passing to a qualified charity is deductible.

If a federal estate tax return will be required, the executor should begin gathering evidence of asset values as of the date of death (or the alternate valuation date if applicable).  For example, the preparer may need copies of bank and brokerage statements which include the date of death, appraisals for real estate and businesses, Form 712s for any life insurance, copies of signature cards to determine whether joint bank accounts were held with rights of survivorship, etc.

XVI.
SECTION 142 AND 867 TRUSTS

A.
General Overview

When dealing with the payment of a judgment award or settlement for a minor or incapacitated person, it is not always necessary to open a guardianship estate.  The Texas Probate and Property Codes provide several alternatives that can save time and money.  Both Section 142 and 867 trusts are designed to minimize the expense and cumbersome procedures associated with guard​ianship.  Trust assets are managed and continuously invested without the necessity of any court proceedings.  The corporate trustee of either trust may make discretionary distributions to the beneficiary promptly and without a court order. 

Prior to September 1, 1993, when a final judgment was rendered in a proceed​ing in favor of a minor or an incapacitated person, the court, on proper motion by next friend, could create a trust for the individual provided there was no appointed guardian.  See Tex. Prop. Code Ann. §§ 142.001-142.007.  As of September 1, 1993, this is possible even when a guardian has been appointed.  See Tex. Prob. Code Ann. § 867.

Under both Texas Property Code § 142 and Probate Code §§ 867 through 873, there must be a showing that the trust is in the best interest of the minor or incapaci​tated person, and the trustee of the trust must be a trust company that is located in Texas or a state or national bank located in Texas having trust powers.  See Tex. Prop. Code Ann. § 142.00​5(a) and Tex. Prob. Code Ann. § 867.

B.
Texas Property Code § 142 Trusts  

A Texas Property Code § 142 Trust may be created for a minor or incapacitated person who does not have a court appointed guardian at the time of the creation of the trust.  The appointment of a guardian after the creation of the trust will not cause the termination of the trust because the statute specifically provides that the trust shall continue in full force and effect until terminated or revoked, notwithstanding the appointment of a guardian of the estate.  
Texas Property Code § 142 Trusts are typically used in personal injury actions.  However, there appears to be no prohibition against utilizing this procedure in other kinds of litigation, including certain probate matters.  The statute only requires that there be a judgment in a suit in which an award of damages or property is made in favor of a minor or an incapacitated person who has no legal guardian.  This would include any litigation, including litigation before a statutory probate court under the expanded jurisdictional rules of Sections 5 and 5A of the Texas Probate Code.

1.
Establishing the Trust  

Under Chapter 142 of the Texas Property Code, the “next friend” or ad litem of the minor or incapacitated person may apply to the court in which a money judgment has been recovered for the creation of a trust to hold that money.  The court has discretion to decide if a Texas Property Code § 142 Trust is in the “best interests” of the beneficiary.  See Tex. Prop. Code Ann. § 142.005(a).  Importantly, the court may not on its own order the ad litem or anyone else to apply to the court for a 142 trust, nor can the court require one on its own motion.  See McGough v. First Court of Appeals, 842 S.W.2d 637, 639-40 (Tex. 1992).  

2.
Best Interests

The factors or circumstances considered by the court in determining that a Texas Property Code § 142 Trust would be in the best interests are not stated in the statute.  Nevertheless, some of the considerations would include: (i) the beneficiary’s physical condition, needs, age, emotional maturity, and family situation; (ii) the amount and kind of judgment; (ii) the desirability of providing more flexible investment powers over the judgment proceeds; and (iv) the relative safety of the trust versus other available methods.

3.
Mandatory Provisions  

a.
Sole Beneficiary  

The sole beneficiary must be the minor or incapacitated person.  If the lawsuit involves two or more minors or incapacitated persons, separate trusts must be created for each of them.  See Id. § 142.005(b)(1).

b.
Distribution Standard

The trustee must have sole discretion to use and expend the income and principal of the trust as is reasonably necessary for the beneficiary’s health, education, support, and maintenance.  See Tex. Prop. Code Ann. § 142.005(b)(2).

c.
Undistributed Income

Undistributed income of the trust must be added to the principal.  See Tex. Prop. Code Ann. § 142.005(b)(3).

d.
Termination Date

If the beneficiary is a minor, the trust must terminate on the earlier of his or her (i) death, (ii) reaching the age stated in the instrument, or (iii) 25th birthday.  In the case of an incapacitated person, the trust will terminate on his or her (i) death, or (ii) regaining capacity.  See Id. § 142.005(b)(4).  Upon termination of the trust, the trust principal and any undistributed income must be paid to the beneficiary if living; otherwise, it must be paid to the representative of the beneficiary’s estate.  See Tex. Prop. Code Ann. § 142.005(e).

e.
Bond  

The trustee serves without bond.  See Tex. Prop. Code Ann. § 142.005(b)(5).

f.
Compensation  

The trustee receives reasonable compensation which is paid from the trust’s income, principal, or both, upon application to, and approval of, the court.  See Texas Property Code Annotated § 142.005(b)(6).  It is possible for the court to approve prospectively the trustee’s fees at the time of the creation of the trust and to authorize the trustee to pay itself, without further court approval, compensation no greater than that provided by the trustee’s then published fee schedule.  It is beneficial for the trustee to discuss this issue with the court at the time that the trust is created.  See Tex. Prop. Code Ann. § 142.003.

4.
Permissive Provisions  

Texas Property Code § 142 Trusts may also contain certain “permissive” provisions as long as they are not inconsistent with the mandatory provisions.  See Tex. Prop. Code Ann. § 142.005(b).  Some of the more commonly used provisions are discussed below.

a.
Distribution of Income

The trust may also provide for distributions to be made either directly to the beneficiary or by the trustee for the beneficiary’s benefit without the intervention of the beneficiary’s legal or natural guardian.  See Tex. Prop. Code Ann. § 142.005(c)(2).  Distributions may also be made directly to the legal or natural guardian if the trustee so desires.  

b.
Staged Distribution of Principal  

The beneficiary may receive an intermediate distribution of a portion of the trust corpus when he or she attains a designated age.  See Tex. Prop. Code Ann. § 142.005(c)(1).  For example, the trust may provide that the beneficiary can receive one-half at age 21 and the balance at age 25.

c.
Special Needs

Effective September 1, 1997, the court can create a Texas Property Code § 142 Trust that qualifies as a special needs trust under 42 USC 1396p(d)(4)(A).  See Tex. Prop. Code Ann. § 142.005(g).

5.
Revocation and Amendment

The trust must remain subject to revocation or amendment by the court at any time prior to its termination.  However, neither the beneficiary nor the beneficiary’s guardian (if one is later appointed) may revoke or amend the trust.  See Tex. Prop. Code Ann. § 142.005(d).  Should the court revoke the trust after its creation, the court must provide for protection of the funds if the beneficiary is still under the age of 18.  If the trust is terminated and the beneficiary is over 18 and has mental capacity, the trust fund must be delivered to the beneficiary.

C.
Section 867 Trusts  

Enacted in 1995, Sections 867 through 873 of the Texas Probate Code introduced the concept of the management trust within the context of the formal guardianship.  If a guardianship is in existence, the trustee will have an annual reporting requirement to the probate court.  If the minor or incapacitated person has a guardian, a Texas Property Code § 142 trust will not work and a Texas Probate Code § 867 management trust should be considered.

1.
Establishing the Trust  

Effective September 1, 1997, either a guardian or the proposed ward’s or incapacitated person’s attorney ad litem can seek to create an 867 Trust.  See Tex. Prob. Code Ann. § 867.  The court has discretion to decide if an 867 Trust is in the “best interests” of the beneficiary, and the order creating the trust shall order that the ward’s assets be delivered to the trustee and shall set out the terms, conditions, and limitations placed on the trust.

2.
Trustee

An individual may be appointed to serve as the trustee of an 867 Trust if the value of the trust’s principal is $50,000 or less, and the court finds the appointment of that individual to be in the ward’s best interests.  When the value of the trust exceeds $50,000, an individual can be appointed as long as the court finds that no financial institution is willing to serve as trustee and that the appointment of an individual trustee is in the ward’s best interest.  All individual Trustees are required to post a bond, but financial institutions are not.

3.
Mandatory Provisions  

Generally, Texas Probate Code § 867 Trusts must contain the same provisions as Texas Property Code § 142 Trusts.  However, unlike a Texas Property Code § 142 trust, the trustee of a Texas Probate Code § 867 trust must prepare and file an annual accounting with the probate court.  These accountings are similar to the annual accountings filed by a guardian of an estate.  A copy of the trustee’s accountings must be provided to the ward’s guardian and reviewed and approved by the probate court.

4.
Permissive Provisions  

Texas Probate Code § 867 trusts may contain certain permissive provisions.  Of significance is Section 868(b) which provides that the trustee may make a distribution, payment, use, or application of trust funds for the health, education, support, or maintenance of the ward or of another person whom the ward is legally obligated to support, as necessary and without the intervention of a guardian or other representative of the ward, to the ward’s guardian, to a person who has physical custody of the ward, to a person whom the ward is legally obligated to support, or to a person providing a good or service to ward or a person the ward is legally obligated to support.  See Tex. Prob. Code Ann. § 868(b).

5.
Trustee Compensation

The trustee is entitled to “reasonable compensation” for services rendered, and such compensation is determined in the same manner as compensation of a guardian of an estate under Section 665.  See Tex. Prob. Code Ann. § 868(a)(5).

6.
Revocation and Amendment

The court may revoke or amend the trust any time prior to its termination.  See Tex. Prob. Code Ann. § 869.

7.
Termination  

When the beneficiary is a minor, the trust will terminate on the earlier of his or her (i) death, (ii) reaching the age stated in the instrument, or (iii) 25th birthday.  In the case of an incapacitated person, the trust will terminate on his or her (i) death, or (ii) regaining capacity.  See Tex. Prob. Code Ann. § 870.

D.
Section 887 Depository Provision  

Alternatively, a person owing a minor or incapacitated person money can deposit the amount due with the county clerk in the county of the incapacitated person’s residence without the appointment of a guardian.  As of September 1, 2001, up to $100,000.00 can be deposited without the appointment of a guardian.  See Tex. Prob. Code Ann. § 887.
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