
TRIAL IN PROBATE COURT IPRIVATE 


or 


AVOIDING EMBARASSMENT AT TRIAL 

by


Judge Russell Austin

I. Filing Your Lawsuit in Probate Court

Filing a will contest or guardianship contest in probate court is easy enough. You go to the Harris County Clerk’s office on the fifth floor of the Family Law Center and hope that your filing fee is correct. These actions are obviously “incident and appertaining” to an estate.  However, for the probate court to maintain jurisdiction in personal injury cases and medical malpractice actions that are routinely filed in this court, one must first open an estate by having a guardian, executor or administrator appointed. You should strongly consider retaining probate counsel to assist in opening an estate if you are not a probate practitioner.  Plaintiff counsel’s resources are generally better focused on the actual litigation instead of attempting to unravel the secrets of the probate code in a generally frustrating effort to open and administer their first estate.  You will save time, money and the patience of the court staff by accepting that probate is not your area of practice. Do not forget that Texas Disciplinary Rule of Professional Conduct 1.01 prohibits an attorney from accepting or continuing employment in a legal matter which the lawyer knows or should know is beyond the lawyer’s competence.

II.
Trial and Motion Settings
A. Procedure to Obtain a Trial Setting

The parties should contact Kimberly Hightower to obtain a scheduling conference.  These conferences are held in her office with her, not in the courtroom. A trial date will be set and a docket control order will be entered at that time.

B. Obtaining a Hearing on a Contested Motion



The Court hears contested motions on Thursday mornings at 10:00 a.m., and you must speak to Pamela Speer to obtain a setting on that docket.  You may obtain a special setting if urgency requires a hearing on a different day.  You must speak to Kimberly Hightower to obtain a special setting.  Your reasoning must be better than, “I don’t want to have to wait through the regular docket.” 

C. Conflicts and Assignment to Trial

If an attorney has a scheduling conflict with a hearing on the contested docket, the first step is to call opposing counsel.  The court should be the last to hear of such problems. Conflicts on trial settings and motions are settled as follows:

1. Preferential trial settings in any court take precedence over other trial settings in any other court; and,

2. A trial in any court takes precedence over hearings and motions in any other court, so if opposing counsel is in trial, save yourself a trip, the court will make you reschedule your hearing; and,

3. All other conflicts will require the counsel with a conflict to file a motion for continuance and obtain an early hearing on same, necessitating an extra trip to the courthouse for all involved.



All counsel will be notified of their trial assignment at the pretrial hearing or on the Friday before trial is to start. The court considers you to be assigned to trial if you are preferentially set.  Generally, you will go to trial on the date set at the scheduling conference because we only set one or two cases for trial each week.

D. Vacation Letters



The court will generally recognize attorney vacation letters that are filed with the District Clerk’s office.  The exception is that once your case is set for trial, the court will not honor a vacation letter that is filed after the docket control order has been entered.  It is advisable to forward a copy to Ruth Ann Stiles and/or file a copy in the applicable file so that this court is aware of your vacation period.

III. 
Docket Control Order
You're set for trial and desperately trying to find that Docket Control Order entered nine (9) months ago.  Pre-trial nightmares generally start here. 



Caution:  Put a copy in your computer and maintain a viable tickler system, on the inside of your file cover; or, maybe on the refrigerator door.


A. 
Completion dates mean exactly that.  It is embarrassing to everyone concerned when the time has expired for deposition(s), interrogatories, or the designation of expert and fact witnesses and you're pressing a Motion for Continuance and/or Extension of Time.  Chances are you will hear those fateful words, Not Granted.  Real world consequences: you're in trial with few or no witnesses, experts, exhibits, etc. and facing a truly two Alka-Seltzer day.

IV.
Pre-trial Motions

A.
The Court favors comprehensive but succinctly worded motions.  Attorneys are encouraged to yellow highlight the pertinent material in a courtesy copy, attached exhibits or cases to expedite my review.


B.
I "read" your Motion(s) and Response(s) to the Motion(s).


C.
A Response to a Response - go for the jugular, but no new issues. 

D.
A courtesy copy is appreciated for two reasons.  First, I am a pathological note taker and I extensively yellow highlight, neither of which should be on originals.  Second, all probate filings take at least forty-eight (48) hours between the time they are filed and the time that they reach the court.  If you are filing a motion or a response to a motion that is to be heard in the next couple of days, then you need to submit a courtesy copy or I will not be able to read the motion before the hearing.  Additionally, see below.


E.
Want to get on my nerves?  Tender a Response at the bench or at 4:00 p.m. in the clerk's office the day before the hearing. Allow me a day or two to review and research over coffee and cigarettes.


F.
Oral argument is minimal. I am prepared to rule, unless you have something substantially new or different to present. 

G.  
A proposed Order should always be filed with your Motion(s).
V.
Pre-trial Conference

We hold this conference before trial in the courtroom at the time specified at the scheduling conference.  This is when I expect to hear and rule on all or substantially all of  your pre-trial motions, exhibits and depositions!


A.
Bag and Tag Those Exhibits

Please bring all the exhibits you intend to introduce at trial.  Have each exhibit marked with an Exhibit Sticker.  No!  I don't care about color, size or if they are home grown or store bought.
 Exhibits should be sequentially numbered.  An Exhibit Page with all numbered and identified exhibits is required.  The format is as follows:

	No.  1
	  (description of exhibit)
	Admitted 
	
	Excluded
	

	No.  2
	  (description of exhibit)
	Admitted 
	
	Excluded
	

	No.  3
	  (description of exhibit)
	Admitted 
	
	Excluded
	




Caveat:  Experienced trial lawyers resolve 98% of their objections to exhibits among themselves.  The Court has great respect for such professionalism.



1.  Have multiple copies for reference by opposing counsel and judge wherever possible.  This procedure will expedite the objection rulings, the trial and keep you from appearing inept. 



2.  Introduce only the cogent documents or they’re lost in the maze.



3.  Publish to jury after the exhibit is admitted so the jury can better understand your examination and identify your argument with the exhibit


B.
Demonstrative Exhibits

Please bring to the pre-trial conference or arrange for opposing counsel to view before trial.  Non-compliance usually works against you!  Big exhibits?  Bring a big easel.  Small exhibits?  We have a small easel.

1.  
I literally spent my first year’s salary improving the courtroom and staff area.  Hence, nothing is to be affixed to or placed against the walls, be stacked in the courtroom, or taped to the floor.  Violation!  You will receive the bill(s) for cleaning, painting or other repair.



a.  Schedule the delivery of television monitors, other special equipment or


crates of Dewar’s Scotch with court personnel before trial.

b.  Bring only documents, visual aids, etc. that are necessary for each day of trial. This is a courtroom - not a storage facility.


2.  Helpful Hints

a. Position exhibit so jury, all counsel and the court can view it.  Otherwise, your presentation will be made with “a gaggle” of lawyers standing around you!

b. Don’t stand between exhibit and jury when questioning witness about exhibit.


C.
Video and/or Transcribed Depositions


Be reasonable.  Present relevant and succinctly stated objections. 



1.  I truly want all, or substantially all, objections made and ruled upon at the pre-trial conference so the trial can be expeditiously moved along.  As with exhibits, experienced trial lawyers resolve 98% of these objections among themselves and the court admires and respects this ability.

2. 
The introduction of your non-appearing witness by deposition will be by written or video testimony but not both. 

3. Video depositions are boring!  Jurors consistently lose interest and tune out within twenty minutes.  Be prepared to edit video deposition to the critical 20 minutes of testimony.



4.  Please notify your video professional that editing may have to be expeditiously concluded after the conference. 


D.
Fact and Expert Witness List(s)

Issue: Is the Court chuckling or choking when you present your list(s) of 70 fact and expert witnesses?  Trust me!  I expect a comprehensive but rational presentation of your case.  Believe me!  I will designate a batting order that excludes cumulative testimony.  


E.
Motion(s) in Limine

They should relate to facts and law surrounding your case!  Motions regarding "side bar remarks", "calling witnesses not timely designated" and to matters covered by the rules of evidence or procedure need not be presented.

1. Do you want to contribute to my favorite charity?  Here’s how! Violate the Court’s order and I will sanction you.



2.  First Side Bar     = admonishment from the bench 



     Second Side Bar = quiet, personal and one way conversation with judge at the 




  bench 



     Third Side Bar   = hold you in contempt or a mistrial


F.
Contentions and Contested Issues

I look forward to reading your Statement of Contentions and Contested Issues of Fact.  They guide me through the court's file, color my perception of your case, and assist me to determine the relative value(s) to be given the case throughout the trial.


Your opponent and I know you don’t have a firm grasp of your case if you have none to give to the court.  I strongly suggest you consider settling quickly!


G.
Proposed Jury Charge

I review your respective Texas Pattern Jury Charge before trial; take copious notes throughout trial; review your charge vis-à-vis the evidence; draft the final jury charge and rule on your objections to same.  Please provide the court with your proposed charge on a computer diskette to assist us in preparing the final charge.  The court currently uses Microsoft Word 7.0 which is able to read lower versions of Microsoft Word and most Word Perfect documents.


H.
Daily Calendar

The Court will distribute a daily schedule evidencing days and times for trial.

VI.
Witnesses


A.
All witnesses should be in the courtroom on the designated day and hour of the trial to be sworn and the rule to be invoked.

B.
Try to keep your eyes from crossing when the Court informs you that your redundant witness will testify for 30 minutes only.


C.
Counsel should admonish their witnesses not to communicate with jurors; to go about the jury room; to eat with or next to jurors; and avoid contact with them in the hallways, elevators or smoking areas outside the courthouse.


D.
When your opponent is mining pure gold with your witness don’t overreact with objections, body language or facial expressions.  Take notes, rewrite the Gettysburg Address or count backwards from 100.  Rehabilitate on re-direct.

E.  
Unless you have a God given talent for talking and listening at the same time avoid co-counsel conferences while your opponent is questioning a witness.  Remember high school study hall?  Exchange notes!  Otherwise, something may slip in or past you that should not.


F.
As a rule, witnesses testify once.  Hence, the adage of “making a first impression” applies.  Suggestion!  Request they come to Court well groomed and dressed.

G. Inform your witnesses to cease talking when you stand to object.

VII.
Your Witness and the Jury

A.
Perception is 90% of reality in trial. 


B.
Sincerity is believable - the "cute" witness goes over like a rock in water.  A witness who engages in word games with opposing counsel is destined to lose, e.g., “That depends on what the meaning of “is” is.”


C. 
Addressing jury throughout creates perception of rehearsed testimony. 


D.
Speak up or heads nod, fingers tap and you're losing.


E.
Speak of the good, the bad and the ugly.  Selective memory will be punctuated to your chagrin by your opponent.  

VIII.
The Voir Dire

A.  
Jury shuffle per TRCP 223.  You want a shuffle?  Ask and put it in writing, e.g. on legal paper, envelope or cover page of my last published article.  Remember!  Only one (1) shuffle per case not per lawyer.


B.
Cecil B. Demille presented the “Rise and Fall of The Roman Empire” in 90 minutes.  The court rarely grants a party more time.


C.
The Court respectfully suggests you break the voir dire into two (2) parts.  The first should address questions to the panel as a whole.  The second should consist of brief questioning of individual jurors. 


D.
Save your for cause objections until the completion of voir dire by all counsel.  A bench conference will then be held to compare your “for cause” list with that of opposing counsel’s and the Court’s.  The Court will discuss the “for cause” objection(s) with the juror(s) without counsel intervention.

E. Voir Dire represents the classic example of making a first impression.  I have eclipsed a hundred trials since assuming the bench.  The court averages 25 bench and jury trials per year.  Some observations on the best voir dire are:  Outline same in writing!  Follow the outline!  Do not quote great thinkers or thoughts unless you can do so without stumbling!  A little humor is good.  A lot of humor makes you the class clown!  Stay at the podium or move about, i.e. be yourself!  Dress appropriately, e.g. don’t show up wearing a mink coat or an A. Taghi suit for a wrongful death case!  Be thorough but as brief as possible!  Anticipate your opponent’s questions and prepare accordingly!  Redundant questioning makes you boring! Never assume from their silence that they agree with you. Thank the voir dire for their time and patience, especially if you’re up at bat longer than your opponent, and mean it!


F.
The voir dire is not everything.  It is only 99.99% of the case from the point of beginning.  It equates to:  



1.
A good or bad jury.



2.
A good or bad impression of counsel, the party(s), and the case.


G.
Batson Challenge(s):



1.
Before you embarrass yourself, opposing counsel, or both, review Lott v. City of Fort Worth, 840 S.W.2d 146 (Tex. App.-Fort Worth, 1992, no writ) and Texas Tech Univ. Health Ctr. v. Apodaca, 876 S.W.2d 408, (Tex.App.-El Paso, 1994, no writ).  Remember your prima face case for a Batson challenge is established by a suspect pattern of strikes.



2.
You will have my absolute and undivided attention throughout the trial if you use this challenge for gamesmanship purposes.     


H.
Juror List(s) are prepared and distributed on day of trial and not in advance.  The court does not favor juror questionnaires.  In the rare event that one is allowed to be used, counsel should be prepared to present the questionnaire for review and editing and discuss the logistics of its use at the time of the pretrial hearing.


I.
The Court generally requests a panel of 42 prospective jurors.  Rationale: 6 preemption and 9 for cause strikes to a side leaves us 12 good citizens. 

VIII.
Opening Statements

A.
If the President can give the State of the Union speech in an hour, you can explain the state of your case in 30 minutes. Present the big picture and direct them to critical factors.  Do not over state your position because the jurors will remember it and wonder why you did not produce what you promised.


B.
Demonstrative evidence may be utilized. 


C.
No item of evidence may be published or demonstrated.  You may refer to evidence that is expected to be admitted. 


E.
Object only if a critical factor is improperly presented.  


F.
Object to harass or break a train of thought and you lose 5 minutes on your opening or closing statement. 

IX.
Final Statements

A.
Each side is afforded time commensurate with the complexity of the case.


B.
Plaintiff must use at least one-half of its allotted time for opening final statements.


C.
The Court will keep time and inform counsel at the ten (10) and five (5) minute mark to the end.


D. 
All admitted exhibits should be placed on the bench bar for access and publication by arguing counsel and thereafter returned for opposing counsel’s use.


E.
Objection should not be made unless it’s critical.


F.
Ad hoc gestures or facial expressions by non-arguing counsel will bring open court rebuke.


G.
A helpful hint!  You have engaged in enormous and protracted discovery for months.  You have been thorough and conscientious preparing for trial.  You possess a comprehensive understanding of all the subtleties, nuances and sophistications of the case.  You want to convey all of this to the jury.  Don’t!  Jurors are amazingly bright and usually get to the bottom line way before the attorney(s).  Keep It As Simple As Possible.


X.
The Jury and Its Deliberations

A.
Jurors are not allowed to take notes or watch Gilligan’s Island re-runs during trial. 


B.
Jurors are allowed bottled water in the jury box. 


C.
I usually keep the jury in the box until 6:00 p.m. except on Fridays.  I’m a single person and the weekend starts at 4:00 p.m.


D.
The lead or designated attorney must be present in court while the jury deliberates.  Why?  Because if the Court receives a request for further instructions (see, TRCP 286) it is unfair to everyone that we must await your return from lunch, the office or shopping.

XI. Motions During Trial
A.  
Should not occur unless you came to trial unprepared.  

B.  Court gives every benefit of the doubt to the non-movant, i.e. the prepared attorney. 

C.
Court may inform jury that the delay in proceedings is due to movant’s attorney.



XII.
Bench Conferences
A.  
Only if it is absolutely necessary!

B.
Jurors hate them because they delay the trial and exclude them from the decision making process.


C.
The court reporter rarely takes notes and your record becomes incomplete.


D.
Bench conferences shall be with lead attorney(s) and/or examining attorney.  This is a courtroom and not a corral for a “herd” of attorneys.

XII. Objections
A.  
Unless an objectionable question will hurt you, think twice before objecting. 


B.
Get the big picture!  Knee jerking and nit-picking objections evidence your narrow focus.  Jurors tend to think you're trying to hide evidence or protect a witness.

C.
Leading questions save everyone time when laying a foundation, proving up attorney fees, expert qualifications, etc. 


D.
State the reason for the objection or they are waived for appeal.  


E.
Objections will be taken from examining or lead counsel only.  I know from late night date conversation over Dom Perignon, candlelight and lobster that I don’t always get it right.  However, once an objection has been ruled upon there will not be any further discussion of same.


LAST THOUGHTS

1.
Courtesy to opposing counsel works to your favor. Facial expressions and ad-hoc gestures will turn jurors against you. 


a.  Counsel are never to interrupt each other or the Court.


b.  Stand up when making or replying to objection(s).


c.  Treat your opponent as you would want your opponent to treat you.

2.
Ask to approach the witness.  You need not ask again of that witness once granted.

3.
Know the question you’re going to ask beforehand.  Know the answer to the question beforehand.  Know to move on when you have the desired answer. 

4.
I evidence displeasure with redundant testimony and lecture format.

5.
I take a 10 minute recess every hour to 90 minutes.

6.
You may only drink water at the counsel table.  No food, candy or snacks!  Imagine how a juror feels watching you snack on candies, cookies or cokes while he or she is confined to a jury box.

7. 
If you appear for trial without O’Connor’s Texas Rules - Civil Trials, 2005, don’t be upset with your doctor when he performs surgery on you without anesthesia.

8.
Know your limitations!  I graduated Magna Cum Difficulty in math.  Hence, I'm not a rocket scientist.  Are you a trial lawyer?
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