1I.
    Probate of Will As Muniment of Title

A.
Where Found
1
B.
Requirements
2
C.
The Hearing
3
D.
Declaratory Judgment Relief
4
E.
Benefits
5
II.
Independent Administration
5
A.
Where Found
5
B.
Persons Eligible to Apply
6
C.
Distributee Defined or Circumventing The Simultaneous Death Clause
6
D.
The Procedural Process
6
E.
The Independent Administrator
7
F.
Service of Citation
7
G.    Bond
8
H.    Limitation on Contingency Fees
8
I.
Court References
8
J.
Release of Independent Personal Representative
8
K.    Change of Resident Agent
9
III.
Proceedings to Declare Heirship
9
A.
Where Found
9
A.
Who Initiates The Action
10
B.
Information Required In The Application
10
C.
Notice
11
D.
Ad-Litem Appointment
11
E.
Evidence - Unknown Parties
11
F.
Determination of Heirs and Percentage Interest(s)
11
G.    The Court’s Judgment
12
H.    Conclusion
13
IV.
The Affidavit of Heirship
13
A.
Where Found
13
B.
Family Genealogy
13
C.
Validity
14
D.
Benefit
14
E.
Form of Affidavit of Facts Concerning Identity of Heirs
14
V.
    The Small Estate Affidavit
14
A.
Where Found
14
B.
Determining Value
14
C.
Status of Exempt Property
16
D.
The Process
16
E.
Asset Collection
17
F.
Undisclosed Heir(s)
17
G.    Effect of Affidavit
17
H.    Benefits
18
VI.
Informal Family Agreements (Common Law)
18
A.
When used
18
B.
Parties in Agreement
19
C.
Consideration
19
D.
Court Approval
19
E.
Enforcement
19
VII.
Application For Order Of No Administration
20
A.
Distinctions
20
B.
Requirements
20
C.
Hearing and Order Upon Application
21
D.
Effect of Order
21
E.
Proceeding To Revoke Order
21
VIII.    Summary Proceedings For Estate
22
A.
When Available
22
IX.
Unqualified Community Administration
22
A.
When Available
22
B.
Administration of Community Property
22
C.
Powers of Surviving Spouse When No Administration is Pending
22
D.
Benefits
23
E.
Disadvantages
23
X.
    Qualified Community Administration
23
A.
When Available
23
B.
Community Administration
23
C.
Application for Community Administration
24
D.
Appointment of Appraisers
24
E.
Inventory, Appraisement and List of Claims
24
F.
Order of Court
24
G.    Powers of Community Administrator
24
H.    Creditor May Require Exhibit
24
I.
Delinquent Child Support
25
J.
Termination of Community Administration
25
K.    Remarriage of Surviving Spouse
25
L.
Disadvantages
25

 

SCOPE OF ARTICLE

Is There a Need For Formal Probate Proceedings?

The probate of a will conforming to § 59(a) T.P.C. is a relatively simple procedure.  Qualification of a named executor can be expeditiously accomplished and the estate can thereafter be effectively managed without any court supervision.  Conversely, when a person dies with a will that does not conform to § 59(a) T.P.C. or dies intestate, the first inclination is to open a formal dependent administration.  


This article is intended to direct you to ten (10) ancillary probate procedures.  Nine (9) of these are by statute and one (1) is at common law.  Six (6) of the statutory alternatives are frequently used and four (4) alternatives are infrequently used. 


Succinctly stated, your use of one of these ancillary procedures will allow you to expeditiously resolve and close a file; be appreciated by your client for the cost effectiveness of same; but, any hope of trading up from a Dodge Dart to a Cadillac based on fees should not be expected. 

Six (6) Frequently Used Ancillary Probate Procedures
I. Probate of Will As Muniment of Title

A. Where Found

1. This ancillary procedure is found in §§ 89A-89C T.P.C. and is very useful in the following situations:

a) The will states a named executor but he is not made independent.

b) The will’s named executor is unwilling to serve, dead or otherwise disqualified.

c) The will specifies no executor.

d) There is no real need to manage the decedent’s estate.

e) There is only a need to transfer title to realty and/or personal property from the decedent to his devisee’s.

B. Requirements

1. The Court is satisfied that the will is admissible to probate.

2. The Court is satisfied that there are no unpaid debts owing by the decedent’s estate, excluding debts secured by liens on real estate.

3. The Court for other reasons finds that there is no necessity for administration upon the estate.

Caveat:  The amendment of § 89A T.P.C. by the 75th Legislature created confusion among practitioners.  The amended statute incorporates the pleading requirements of §81 T.P.C. and the proof elements of § 88 T.P.C.  Presently, § 89A is the pleading statute, § 89B is the proof statute and  §89C (the former § 89A) is the judgment statute.

Specifically, §89A(a)(7) requires a pleading that there are no unpaid debts.  Additionally, §89B(a)(1) requires the averment that the decedent’s death was not more than four (4) years ago.  However, the fact that the language of §89C tracks the former §89A statute combined with the legislative history evidences the intent of the legislature to allow a will to be probated as a muniment of title after four (4) years under § 73 and for “other good cause.”

4. Section 128B establishes the citation requirements for admission of a will that is offered for probate after the expiration of four (4) years from the decedent’s date of death.  The section requires that citation be made upon all of the decedent’s heirs and contain a notice that the will will not be admitted to probate if its proponent is at fault for the delay in presentment for probate.

It also requires that when a prior will has been admitted to probate the beneficiaries of the earlier will, rather than the decedent’s intestate heirs, be served.

This section confirms that wills can still be probated after four (4) years despite the internal inconsistencies of T.P.C. §§89A, 89B and 89C.

5. The legislature has eliminated the requirement of social security numbers in applications to probate a will as a muniment of title (Section 89A(a)).  Now all sections requiring social security numbers have been removed from the code.

C. The Hearing

1. The will conforming to §59(a) T.P.C. may be proven up by the applicant or the applicant’s attorney.   See §84(b) T.P.C.  for proof of a holographic will and Estate of Donice Johnson, 886 S.W. 2d 869 (Tex. Civ. App. - Beaumont 1994) determining trial court not bound by testimony of any witness and proponent has burden to prove holographic will wholly in handwriting of decedent; and Lopez v. Hansen, 947 S.W.2d 587 (Tex. App. – Houston [1st Dist.] 1997, no writ) essentially determining that a proponent of a holographic will will have a difficult task setting aside the trial court’s finding that it is not holographic, unless the proponent can present strong evidence that the will is solely in the testator’s handwriting. 

2. The Court should be presented an Order Admitting Will As A Muniment of Title at the hearing.  The Order should not request the Court to waive the appointment of appraisers or the filing of an Inventory, Appraisement and List of Claims as same are not statutorily required.

a) Your Order should recite the language of §89C T.P.C. to the extent the Order reflects that it constitutes legal authority to…

(1) persons owing money to the estate; 

(2) persons have custody of the estate property; 

(3) persons acting as a transfer agent of estate property; or 

(4) persons purchasing estate property; 

that they may transfer title to or purchase title from the persons named as devisees under the decedent’s will without liability.  This exception to liability is not found in §141 T.P.C. which states the effect of the Court’s Order in a § 139 T.P.C. Application For Order of No Administration, or in § 180 T.P.C. which states the effect of the Court’s finding that no necessity for administration exists to a § 178 T.P.C. Application For Letters of Administration.  

3. Section 89C(d) requires the filing with the probate clerk of an affidavit within 180 days after the admission of the will stating the terms of the will fulfilled and those remaining unfulfilled. 

a) The Court will generally waive this requirement if there is only one (1) adult beneficiary to the will, e.g. surviving spouse, or all adult beneficiaries have filed a waiver of service and consent to the § 89A ancillary proceeding. 

b) The failure to file this affidavit by the applicant will not statutorily affect title to property passing under terms of the will. However, unless waived or the time period is extended by the Court, the failure to file the affidavit will probably impede the expeditious title transfer(s) by a mortgage company, stock broker, bank, automobile dealer or title company. 

D. Declaratory Judgment Relief

1. You may plead for declaratory judgment relief under Chapter 37 C.P.R.C. when a person who is entitled to property under the will cannot be ascertained solely by reference to the will; or, when a question of construction of the will exists.  See Harkins v. Crews, 907 S.W. 2d 51 (Tex. Civ. App. - San Antonio 1995) regarding Declaratory Judgment relief in a will construction case, and Sammons v. Elder, 940 S.W.2d 276 (Tex. Civ. App. - Waco 1997) a will construction case regarding interpretation of “savings account and/or savings certificate” mentioned in specific bequest.

a) Examples include situations where property is to pass to unknown residuary legatees or in a construction case where the twice divorced testator makes a specific devise to “my former wife.”  See, Skinner v. Moore, 940 S.W.2d 755 (Tex. App. – Eastland 1997, no writ) regarding disposition of a testator’s stock to ambiguous devisee; and May v. Walter, 956 S.W.2d 138 (Tex. App. – Amarillo 1997, writ denied) construing specific bequest of a fire proof safe “along with its tangible personal property contents” which included a certificate of deposit, was intangible property pursuant to the tax code and Black’s Law Dictionary. 

b) After notice and hearing, the Court may include in the Order Probating Will As Muniment of Title its judgment construing the will or its determination of those persons and their estate share who take under the will. 

c) After the Court’s entry of judgment, persons holding estate property can tender same to any person entitled thereto without liability; and, persons can purchase estate property from those devisees and heirs determined in the judgment as bona fide purchasers for value.
E. Benefits

1. Third parties tendering or purchasing estate assets and transfer agents are protected against claims of estate creditors. 

2. An ancillary probate procedure that can be commenced and completed in less than 30 days. 

3. An ancillary probate procedure that allows the expeditious transfer of title(s) to real and personal property without Court review and approval. 

II. Independent Administration 
A. Where Found

1. This ancillary procedure is found in § 145 T.P.C. and is very useful in the following situations:

a) Section 145(c) T.P.C. allows you to petition the Court to allow the executor named in a decedent’s will to serve as an independent executor.  This application may be made when decedent’s will. . .

1) fails to state the executor is independent;

2) fails to state that no other action shall be had in the court relating to its settlement other than probating the will and filing an inventory, appraisement and list of claims; or

3) fails to state the executor shall act free of Court control.

b) The Court will require that all of the distributees of the decedent execute the application and/or execute waivers of service and consent(s) to the appointment of the named executor to serve independently without bond.

c) Section 145(d) T.P.C.  allows you to petition the Court to name an independent administrator with will annexed if all the named executors are deceased, disqualified or unwilling to serve, or should the will name no executor. See, Sammons v. Elder, 940 S.W.2d 276 (Tex. App. – Waco 1997, writ denied) regarding trial court’s refusal to remove executor.

1) The Court will require the same consent process by all the decedent’s distributees required in the §145 (c) application process.

B. Persons Eligible to Apply

1. All of the distributees may agree to an independent administration pursuant to T.P.C. §145(c), (d) or (e).

2. A person or class of persons first eligible to receive income from a testamentary trust may apply without the consent of the trustee or any other beneficiary of the trust. (Applies only to §145(c) & (d) relief).

3. A life estate holder whose estate commences on the decedent’s date of death may apply without the consent of any remainderman.

4. The personal representative of a deceased distributee may make application. 

C. Distributee Defined or Circumventing The Simultaneous Death Clause

1. If a testator has provided in his will a simultaneous death clause requiring a devisee to survive him by 120 hours (5 days), can a vegetative devisee who’s designated agent has ordered withdrawal of life support systems at the 96th hour be a distributee under  §145 (c)(d)?  Yes! Section 145(l) provides that the determination of a distributee under §145(c)(d) shall be those persons living at the time of the filing of the application.  It would appear that this provision does not comport well with the Requirement of Survival by 120 hours provision of §47 T.P.C. 

D. The Procedural Process

1. File a standard application for the probate of a will pursuant to §81 T.P.C. that includes a paragraph with the language concerning §145(c) and (d) relief, i.e. “all distributees agree on the advisability of an independent administration…”. See Colins v. Baker, 825 S.W. 2d 555 (Tex. Civ. App. - Houston [14th] 1992) determining independent administration to be managed without Court supervision. 

2. Obtain the written consent of all the devisees to the applicant’s appointment as independent executor/administrator without bond.  The appointee must file a bond if the waiver of same is not included in the consent(s). 

3. Ascertain that all the devisees have the capacity to consent, i.e. they are not minors or incapacitated persons.  A guardian of an incapacitated person may execute a consent on behalf of the ward.  However, you are advised to consult with the specific probate court in which the case is pending. T.P.C. §145(i) 

a) The probate courts are reluctant to appoint an attorney ad litem to make application or consent thereto on behalf of an incapacitated person. The safer practice is to obtain a guardianship of the estate. 

4. Serve all distributees with citation and notice of the application unless the distributee(s) file a waiver of service or appear in Court. T.P.C.  §145(f).

E. The Independent Administrator 

1. Section 145(e) T.P.C. allows you to petition the Court to name an independent administrator to an intestate estate if all the distributees agree to same. 

a) The major complication to this application is the requirement of each Harris County Probate Court that an Application To Determine Heirship be filed and completed before entry of the §145(e) order. 

b) The heirship requirement ensures the Court that all the distributees of the estate are before it. T.P.C. §48.

c) The Court(s) will require the appointment of an attorney ad litem in the heirship proceeding. T.P.C. §34A.

F. Service of Citation 

1. The Court(s) will require you to obtain waivers of citation from all of the heirs pursuant to §50(a).

A Helpful Hint!  Combine the waiver of citation for the heirship with the consent to the §145(e) appointment.

G. Bond  

1. The consent to the §145(e) appointment must include a waiver of any bond or the Court will impose a bond pursuant to §145(p) T.P.C.

2.
If there are any minor or incapacitated beneficiaries, the court may require a bond be posted by the independent administrator, regardless of consent to the waiver of bond by a guardian.

H. Limitation on Contingency Fees 

1. Section 233(c) T.P.C. requires even independent executors or administrators to obtain prior court authority before contracting to convey for legal services a contingent interest that exceeds one-third percent (1/3%).  See, Wittner v. Scanlan, 959 S.W.2d 640 (Tex. App. – Houston [1st Dist.] 1995, writ denied) for corollary issues that an award of attorney fees to an estate administrator is within discretion of trial court and fee order is conclusive of the issue, not interlocutory, and directly appealable.

I. Court References

1. The references in §§149A and 149C to different courts, e.g. county court, statutory probate court, county court at law, as a result of amendments over the years, have been amended by referring to county courts as defined in T.P.C. §3, hence, dispensing with the multiplicity of court references. 

J. Release of Independent Personal Representative

1. A judicial discharge of the personal representative is allowed after a distribution is made and a full disclosure of same is made in an accounting. The statute (§§149D-G) allows the personal representative to retain a reasonable reserve but the court may order further distributions if it believes the reserve is unreasonably high.  The court can also assess fees and costs to or against the personal representative or any beneficiary.  
K. Change of Resident Agent

1. A personal representative is allowed to change his designated resident agent. (T.P.C. §221B)

2. A resident agent may resign after giving notice to the personal representative and filing the application and notice with the court. The resignation becomes effective upon entry of the court’s order. T.P.C. §221B)

3.  The court may remove a personal representative if a substitute resident agent is not appointed after the initial agent for service has resigned pursuant to T.P.C. §221B. (T.P.C. §222)

III. Proceedings to Declare Heirship 

A. Where Found 

1. This ancillary probate procedure is found in §§ 48-56 T.P.C. and is very useful in the following situations:

a) You will find that this proceeding is required by the Probate Court(s) for five (5) reasons.  Succinctly stated, the decedent passed away intestate, i.e. no will, and it is imperative to determine who are the decedent’s heirs and their respective percentage of the estate before the Court orders the estate’s partition and distribution.

b) The decedent died testate, i.e. with a will, but the will does not dispose of all the estate assets by its terms.  Otherwise stated, the will make specific provisions for estate assets to be devised to certain beneficiaries, i.e. specific bequests, but thereafter a residue remains to be distributed to the decedent’s heirs not mentioned in the will.  Hence, this proceeding to determine their identity and percentage share. 

c) More than four (4) years have elapsed since the decedent’s death and the applicant can not request an independent administration for the reasons above stated; because your applicant is also barred by the statute of limitations; that even if good cause could be shown for the will’s probate as a Muniment of Title, a determination of heirs to take the residuary is necessary.  

d) Four (4) years have not elapsed but there is no reason to administer the estate.  The estate consists only of real estate, stocks or bonds and the transfer agent, e.g. title company, stock broker, requires a court judgment determining the heirs (who will also execute necessary transfer documentation) and the percentage each heir is to receive from the sale. 

e) A ward has passed away intestate and no administration has been requested, hence, this proceeding to determine the heirs of the ward’s estate. 
B. Who Initiates The Action  

1. An administrator, heir, secured creditor, guardian, or other interested party may file an application.  T.P.C. §49

C. Information Required In The Application 

1. Complete answers should be given to T.P.C. §49(a)(1)-(8) with particular scrutiny to sub-paragraphs:



(1)
The name and address of every heir; the heir’s relationship to the decedent, e.g. spouse, son, niece, etc.; the heir’s percentage interest in the estate.



(2)
The name and address of every child born to or adopted by the decedent.  See Penland v. Agnich, 940 S.W.2d 324 (Tex. Civ. App. - Dallas 1997, no writ) determining adopted children were lawful issue to take a class gift under a testamentary trust.



(3)
The name and address of each spouse; and, when and where they were married or divorced.

2. You must ascertain that the application contains the applicant’s affidavit that his allegations are true in substance and in fact and no material fact or circumstance has been omitted.

a) The affidavit is a mandatory requirement to acquire proper jurisdiction.  Rose v. Burton, 614 S.W.2d 651, (Tex. Civ. App. - Texarkana 1981, ref. n.r.e.).

D. Notice 

1. You should ascertain that all distributees have received certified or registered mail service.  T.P.C. § 50(a).

a) The Court may require personal service in lieu thereof.

2. You should ascertain that unknown heirs or known heirs whose addresses are unknown are served by publication.  T.P.C. § 50(b).

3. You should ascertain that posted citation is made in your county and where the decedent last resided.  T.P.C. § 50(c).
4. There can be no waiver of citation for any child who is at least 12 years of age but younger than 19 by a parent, managing conservator, guardian or ad litem.
E. Ad-Litem Appointment

1. The Court will appoint an attorney ad litem for all unknown heirs or living heirs whose whereabouts are unknown. T.P.C.  §53(b)(c).

F. Evidence - Unknown Parties 

1. The hearing is on the record, i.e. before a court reporter.  

a) The Court may hear the applicant’s testimony as to the application and will hear testimony from two (2) disinterested witnesses.

b) The testimony of the witnesses must be reduced to writing, signed by the witness, acknowledged by the court clerk and placed in the Court’s file.  T.P.C. § 53(a).

2. The Court will receive as prima facie evidence of the facts therein stated an affidavit of heirship or court judgment if same have been recorded in the deed records for at least five (5) years.  T.P.C. §52.

G. Determination of Heirs and Percentage Interest(s)

1. The heirs take title to real and personal property immediately upon the death of the decedent subject to the debts thereon which includes delinquent child support to the date of death.  §37 T.P.C.  See Woodward v. Jaster, 933 S.W. 2d 777 (Tex. Civ. App. - Austin 1996, no writ) determining general judgment lien attaches to heirs vested interest in real property and, In The Estate of Charles I. York, Deceased, 934 S.W. 2d 848 (Tex. Civ. App. - Corpus Christi 1996, no writ) determining heirship status of illegitimate child, and § 151.002 Texas Family Code - Presumption of Paternity. 

2. The persons who take upon the intestacy of the decedent are found in §38 T.P.C.  See Kirkpatrick v. Estate of Kane, 743 S.W. 2d 371 (Tex. Civ. App. - Austin 1988, no writ) determining that §38(a)(4) directs the trial court to distribute an intestate decedent’s estate according to which of his heirs survives him; and Haas v. Voight, 940 S.W.2d 198 (Tex. Civ. App. - San Antonio 1996, no writ) determining right of survivorship to joint tenancy property of spouses.

H. The Court’s Judgment 

1. You should ascertain that the judgment declares…




…the name and address of each heir; and, 




…the percentage interest of each heir.  T.P.C. §54.

A helpful hint!   Double check the total of the percentage interests stated in the judgment.  Amazingly, judgments often exceed 100%.

2. The judgment is final and appealable as other judgments. 

a) Any heir may appeal by bill of review within four (4) years of the judgment if not properly served; 

b) Any heir may appeal at anytime upon proof of actual fraud and recover from the other heirs.

3. The effect of the judgment is to protect third parties from claims of any omitted heir(s).  Also, should the Court rule there is no necessity for administration, then the judgment protects third parties against claims from estate creditors.  See Forlano v. Joyner, 906 S.W. 2d 118 (Tex. Civ. App. - Houston [1st Dist.] 1995, no writ) determining transfer order was interlocutory and not appealable; and, Spies v. Milnek, 928 S.W. 2d 317 (Tex. Civ. App. - Fort Worth 1996, no writ) determining a probate order to be appealable if it finally adjudicates a substantial right. 

4. You should file a certified copy of the Judgment Determining Heirship in the Real Property Records for each parcel of realty therein described, and the judgment should be indexed in the name of the decedent as grantor and the heir as grantee. 

a) This filing will thereafter constitute constructive notice of the facts therein stated; and, 

b) This filing will allow an expeditiously insured title transfer by your local title company in the future. 

I. Conclusion


This relatively simple procedure allows you to file an application and obtain a judgment within thirty (30) to sixty (60) days.  It allows the court to conclude an administration that may otherwise grow stale on the court’s docket.  The usual delay revolves around the attorney ad litem’s ascertaining the existence or whereabouts of unknown heirs.  The responsibilities of an attorney ad litem are great and coupled with much liability for the generally low fees received in these instances.

IV. The Affidavit of Heirship

A. Where Found

1. This ancillary probate procedure is found in §52 T.P.C. and is very useful in the following situations:

a) Where you are proceeding under an Application to Determine Heirship and you wish to substitute the Affidavit of Heirship for live testimony, e.g. living witnesses to decedent’s genealogy are unavailable.

b) The decedent’s estate consists only of real property which title thereof you want to establish for the heirs future partition or sale. 

c) The Affidavit of Heirship shall be received as prima facie evidence in any suit involving title to real or personal property.  

B. Family Genealogy

1. The Affidavit of Heirship is a statement of facts concerning the decedent’s family history, genealogy, marital status and the identity of his heirs. 

C. Validity

1. The Affidavit’s validity is premised upon its being executed by the maker and acknowledged before a notary public, and it having been of public record for five (5) or more years in the deed records. 

A Helpful Hint! Generally, title companies and transfer agents will proceed on the basis of an affidavit of heirship being on record for less than the five (5) year requirement.  Also, they generally require a minimum of three (3) affidavits from totally disinterested persons. 

D. Benefit 

1. This little used instrument will allow you to expeditiously transfer an insured title from a decedent’s estate consisting primarily of a homestead without resort to a judicial resolution. 

E. Form of Affidavit of Facts Concerning Identity of Heirs

1. There is now a uniform form for affidavits of heirship.  See, T.P.C. §52A.

V. The Small Estate Affidavit 

A. Where Found

1. The Small Estate Affidavit, § 137 T.P.C. , may be used when:

a) No petition for the appointment of a personal representative is pending or has been granted; 

b) Thirty (30) days have elapsed since the death of the decedent; and, 

c) The value of the entire estate, not including homestead and exempt property, does not exceed $50,000.00.

B. Determining Value

1. Section 137 T.P.C.  allows passage of title to property to the heirs not exceeding $50,000.00 exclusive of the value of the homestead and exempt property. 

a) Hence, we know the decedent can leave to his heirs property and money worth $50,000.00.

(1) Exempt personal property provided for a family having an aggregate value of not more than $60,000.00 or $30,000.00 if owned by a single adult.  Texas Property Code § 42.001.

b) A homestead worth any amount, e.g. $50,000.00 to $500,000.00.  See, Riley v. Riley, 972 S.W.2d 149 (Tex. App. – Texarkana 1998, no writ) regarding the determination of rural homestead acreage and values appertaining thereto.

(1) The urban homestead covers ten (10) acres in one or more contiguous lots.  Texas Property Code §§41.002 and 41.005.

2. The exempt personal property under Texas Property Code §42.001(a) are:

a) home furnishings, including heirlooms; 

b) provisions for consumption; 

c) farming or ranching vehicles and implements; 

d) tools, equipment, books, and apparatus, including boats and motor vehicles used in a trade or profession; 

e) wearing apparel; 

f) jewelry not to exceed 25 percent (25%) of the aggregate limitations prescribed by § 42.001(a); 

g) two firearms; 

h) athletic and sporting equipment, including bicycles; 

i) a two wheeled, three wheeled or four wheeled motor vehicle for each member of the family or a single adult who holds a driver’s license or who does not hold a driver’s license but who relies on another person to operate the vehicle for the benefit of the nonlicensed person; 

j) the following animals and forage on hand for their consumption; 

(1) two horse, mules or donkeys, and a saddle, blanket and bridle for each; 

(2) 12 head of cattle; 

(3) 60 head of other type of livestock; and

(4)  120 fowl;

k) household pets; and 

l) the present value of any life insurance policy…

Texas Property Code § 42.0021 provides an additional exemption for a retirement plan including a person’s right to assets held in or to receive payments, whether vested or not, under any stock bonus, pension, profit sharing, or similar plan. 

C. Status of Exempt Property

1. Texas Probate Code §278 provides that upon final settlement of a solvent estate, the exempted property shall be subject to partition and distribution. 

2. Texas Probate Code §279 provides that upon final settlement of an insolvent estate title vests in the surviving spouse and children.

a) The exempt property is not to be considered in determining the solvency of the estate.  §280 T.P.C.

b) The exempt property is only liable for payment of funeral expenses and last illness.  §281 T.P.C.

D.  The Process

1. You file with the clerk of the Court an affidavit sworn to by two disinterested witnesses and by such distributees as have legal capacity, and if the facts warrant, by the natural guardian or next of kin of any  minor or incompetent who is also a distributee.


Note! There is no requirement for a guardianship of an incapacitated person, i.e. minor.

2. Your affidavit must include a list of the assets and liabilities of the estate, the names and addresses of the distributees, relevant family history facts concerning heirship that evidence their right to receive the money or property of the estate.

3. Upon the Court’s approval it should be recorded as an official public record by the clerk of the county.

E. Asset Collection 

1. A certified copy of the affidavit is provided by the estate distributees to persons owing money to the estate, having custody or possession of estate property, or acting as registrar, fiduciary or transfer agent of the estate of or for estate property; and, 

2. If a homestead is the only real property in the estate, title to the homestead can be transferred through the small estate affidavit.

a) The Small Estate Affidavit must be recorded in the Deed Records of the county where the homestead is located to effectuate title transfer.

b) A purchaser without notice of any undisclosed heir takes title free of the interests of the undisclosed heir. 

c) A purchaser always takes title subject to creditor claims against the decedent. 

F. Undisclosed Heir(s)

1. Any undisclosed heir may recover from an heir who receives consideration from a bona fide purchaser for value to a homestead passing under this affidavit.

G. Effect of Affidavit 

1. Persons making payment, delivery, transfer or issuance of title pursuant to the affidavit described in § 137(a) T.P.C. are released from liability, as if made to a personal representative of the decedent, without being required to see to the application thereof or to inquire into the truth of the statements contained in the affidavit.

2. Distributees receiving payment, delivery, transfer or issuance of estate assets shall be liable to any person having a prior right or to any personal representative thereafter appointed. 

3. Persons who execute the affidavit shall be liable for any damage or loss to any person which arises from any payment, delivery, transfer or issuance made in reliance on the affidavit.

4. If the person to whom the affidavit is presented refuses to pay, deliver, transfer or issue the property as requested, such property may be recovered by suit by the distributees upon proof of the facts in the affidavit.

H. Benefits

1. This ancillary probate procedure allows the heirs to a small or large estate consisting primarily of a homestead, furniture and furnishings, automobile and pension/profit sharing plan, to expeditiously transfer title to same and get on with the business of life.  

VI. Informal Family Agreements (Common Law)

A. When used

1. A family agreement by parties who have interests in the decedent’s estate are typically seen where the parties are trying to avoid litigation costs associated with a will contest.  Two elements must be addressed in a family settlement agreement:

a) Interested parties must agree not to probate the will; and, 

b) Interested parties must agree to the disposition of the estate property.

In Estate of Morris, the court states that the family settlement agreements are supported by “the general principle that the property belongs to the beneficiaries under the will and since they may, by transfers made immediately after the distribution, divide the property as they wish, there is  no reason why they may not divide it by agreement before they receive it in the regular course of judicial administration of the estate”.  (Estate of Morris, 577 S.W.2d 748 (Tex. Civ. App. - Amarillo 1979, writ ref’d, n.r.e.).

B. Parties in Agreement

1. Parties to the Agreement must include those with interests under the will.  However, parties whose interests are not changed or affected by the agreement need not sign.  Minors or incompetents who are beneficiaries under the will must be represented by guardians. See, Shepherd v. Ledford, 962 S.W.2d 28 (Tex. 1998) holding that a family settlement agreement is an alternative method of administration in Texas that is a favorite of the law.  Additionally, that common law wife had standing to initiate wrongful death and survivor action as sole heir of decedent’s estate.  Conversely, see, Stewart v. Hardie, 978 S.W.2d 203 (Tex. App. – Fort Worth 1998, no writ) regarding standing to bring wrongful death and survivor action. 

C. Consideration

1. The avoidance of a will contest constitutes adequate consideration to support the contractual aspects of a family settlement agreement.  

D. Court Approval

1. Court approval of a family settlement agreement must be sought in the following situations:

a) When the will has been probated and the intent is to overturn the probated will;

b) When a minor whose guardian is also an interested party;

c) When there are unknown remaindermen as interested parties; and,

d) If the settlement agreement modifies or terminates a testamentary trust without the agreement of all the trust beneficiaries.

E. Enforcement

1. Family settlement agreements are enforceable under contract law in Texas.  See, Crossly v. Staley, 988 S.W.2d 791 (Tex. App. – Amarillo 1999, no writ) holding that family settlement agreements of estate matters are highly favored by Texas courts…and…they will not be disturbed for any ordinary mistake either of law or fact and will be upheld where all parties have the same knowledge or means of obtaining knowledge and there is no fraud, misrepresentation, concealment, or conduct otherwise inequitable on the part of another party.  Also see, Atkins v. Womble, 300 S.W.2d 688 (Tex. Civ. App. – Dallas 1957, writ ref’d n.r.e.) stating that a unilateral mistake of law by one party to a family settlement agreement will not support an avoidance of the agreement. 

Caveat:  In Bruflat v. Rodeheaver, 830 S.W.2d 821 (Tex. Civ. App. - Houston 1992, no writ) the executor attempted to file a family settlement agreement in the real property records.  The clerk refused the filing because it did not reflect that the estate owned real property in the county and it did not meet various technical requirements under Tex. Prop. Code Ann. § 11.002(c)(3)(Vernon Supp. 1992).  The executor sought a writ of mandamus to require its filing.  The probate court dismissed the mandamus action for want of jurisdiction and the executor appealed. 

The court held that the dismissal was proper because whether a document should be filed in the real property records is not incident to or appertaining to the decedent’s estate.  The court explained that the key issue was whether the executor complied with the statutes governing the filing of documents in the deed records. 

Moral: Satisfy all requirements for filing your family settlement agreement in the deed records before bringing it to the county clerk’s office. 

Four (4) Infrequently Used Ancillary Probate Procedures

VII. Application For Order Of No Administration 
A. Distinctions

1. This formal ancillary probate procedure should not be confused with a Court’s finding of no necessity for administration in a §89A Muniment of Title or §48 Determination of Heirship proceeding. This proceeding is found in T.P.C. §§139 through 142.

B. Requirements

1. Here is an alternative that is available only if the decedent is survived by a spouse or minor child; 

2. The value of the estate, exclusive of homestead and exempt property, cannot exceed the amount of the family allowance; 

3. The application must include the names of the heirs or devisees, a list of creditors and known claims, a description of real and personal property, its value and mortgage thereon; and, 

4. A prayer for the Court to establish a family allowance.

C. Hearing and Order Upon Application 

1. The court may hear the application for order of no administration with or without notice and if the court finds that the facts contained in the application are true and that the expenses of last illness, funeral charges, and expenses of the proceeding have been paid or secured, the court shall make a family allowance and if the entire assets of the estate, not including homestead and exempt property, are exhausted as a result, shall order that no administration be had of the estate and assign to the surviving spouse and minor children the entire estate. T.P.C. §140.

D. Effect of Order 

1. The order of no administration constitutes sufficient legal authority to all persons owing money, having custody of property, or acting as registrar or transfer agent of any estate property, and to persons purchasing from or otherwise dealing with the estate, for payment or transfer to persons described in the order as entitled to receive the estate without administration.  These persons shall also be entitled to enforce their right to payment or transfer by suit.  T.P.C. §141.

E. Proceeding To Revoke Order 

1. Within one year after the entry of an order of no administration, any interested person may file an application to revoke the order by alleging that other property has been discovered, or that property belonging to the estate was not included in the application for no administration, or that the property included in the application was incorrectly valued resulting in the situation that the total value of the estate as adjusted would exceed the amount necessary to justify the court in ordering no administration. 

2. Upon proof of the allegations the court shall revoke the order of no administration. 

3. If there is a contest to the value of the property, the court may appoint two appraisers, and the appraisement of these appraisers is to be received in evidence but is not conclusive.  T.P.C. §142.

VIII. Summary Proceedings For Estate 
A. When Available

1. This alternative is available pursuant to T.P.C. §143 when:

a) An inventory, appraisement and list of claims has been filed; 

b) The estate, exclusive of homestead, exempt property and family allowance, does not exceed claims in the first four classes; 

c) After application, the personal representative shall upon order of the Court pay claims in the order provided and file a final account; and,  

d) On approval of the final account, the personal representative is discharged and the administration closed.

IX. Unqualified Community Administration 
A. When Available

1.
Texas Probate Code §§156, 160, 177 (b) allows this procedure.

B. Administration of Community Property

1. When a husband or wife dies intestate and all children are born of the marriage, the community property passes to the survivor and no administration shall be necessary under the provisions of T.P.C. §§45 and 155.

C. Powers of Surviving Spouse When No Administration is Pending 

1. To present an affidavit to decedent’s employer evidencing surviving spouse’s role as unqualified administrator to collect decedent’s final paycheck. Section 160 T.P.C. specifically addresses this real world beneficial power of a surviving spouse.

2. To sue or be sued to recover community property. 

3. To sell, mortgage or leave community property to pay community debts.

4. To collect community claims. 

5. To exercise such other powers as shall be necessary to wind up community affairs.  


Note!  The powers of a surviving spouse are not terminated by remarriage.

D. Benefits

1. Essentially, a surviving spouse is receiving statutory authority to collect the decedent’s final paycheck, including sick pay and vacation pay and releasing the employer from liability for tendering same; and, allowing the survivor to collect and settle the estate’s assets and debts before obtaining a formal or ancillary probate procedure. 

E. Disadvantages

1. Inevitably, some probate procedure will be required to transfer title to real or personal property.

X. Qualified Community Administration 
A. When Available

1. Texas Probate Code §§161 through 176 provide for this alternative.

B. Community Administration 

1. Whenever an interest in community property passes to someone other than the surviving spouse, i.e. children from a former marriage, the surviving spouse may qualify as community administrator if:

a) The deceased spouse failed to name an executor; 

b) If the executor named in the will of the deceased spouse is for any reason unable or unwilling to qualify as such; or 

c) If the deceased spouse died intestate.

C. Application for Community Administration

1. A surviving spouse who desires to qualify as a community administrator shall within four years after the death of the other spouse, file a written application in the court having venue over the estate of the deceased spouse stating the items set forth in T.P.C. §§162(a) through (e).

D. Appointment of Appraisers

1. If the appointment of appraisers is requested by the applicant, or by any interested person, the judge shall, without notice or citation, enter an order appointing appraisers to appraise the estate. 

E. Inventory, Appraisement and List of Claims 

1. Within ninety (90) days after qualifying, the community administrator must file an inventory, appraisement and list of claims.  Additionally, a bond must be made in an amount determined to be adequate by the Court. 

F. Order of Court 

1. After the judge has signed the order approving inventory, appraisement and list of claims and bond, the order shall authorize the survivor as community administrator to control, manage, and dispose of the community property in accordance with the provisions of the Texas Probate Code. 

G. Powers of Community Administrator 

1. Section 167 allows the community administrator broad powers to control, manage and dispose of the community property without further Court action, as fully and completely as if he or she were the sole owner thereof. 

H. Creditor May Require Exhibit 

1. When a year has elapsed from the filing of the Inventory, any creditor not fully paid may require the administrator to file an accounting in the form of an exhibit evidencing the status of the estate.  The creditor may thereafter receive an order for the debt’s payment.  Should the administrator not pay the debt within thirty (30) days, the creditor may sue the administrator and surety. 

I. Delinquent Child Support
1. All delinquent child support and child support arrearages that have been confirmed and reduced to a money judgment are classified as Class Four (4) claims.  The former class four claims for certain taxes, penalties and interest are now class five (5) claims.  All other class claims move down accordingly.  Unsecured claims are now a class eight (8) claim. (T.P.C. §322) 

J. Termination of Community Administration 

1. The administrator may be terminated at any time, after one year has passed since the filing of the bond, by the survivor or other interested party to the deceased’s estate. 

K. Remarriage of Surviving Spouse 

1. The remarriage of surviving spouse shall not terminate the surviving spouse’s powers or liabilities as a qualified community administrator. 

L. Disadvantages

1. The Courts are reluctant to allow this ancillary probate procedure because there is no citation by posting requirement, i.e. an obvious notice problem regarding heirs; there is no legal determination as to whom is the surviving spouse, i.e. no formal heirship determination; and, applicants can rarely obtain a bond from a surety company.
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