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R. R. GROVEY ‘

| IN JUSTICE COURT
PLAINTIFF
PRECINCT NO. 1
Vs ‘ POSITION NO. 2

HARRIS COUNTY, TEXAS
ALBIRT TOWNSEND

DEFENDANT

TO THE EONORABLE JUSTICE OF SAID COURT:

NOW COMES the PLAINTIFF, R. R. GROVEY, and
complaining of the DEFENDANT, ALBIRT TOWNSEND, respectfully

shows to this Honoréble Court as follows:

I ;

That the plaintiff, R. R. Grovey, is a natural
born citizen and resident of the United States, State of Texas,
and Harris County in said state, and has been such resident
of Harris County, Texas, fer a period of eighteen (18) years,
nextrpreceding the filing of this petition.

That the plaintiff, R. R. Grovey, is forty-four
(44) years of age, is a member of the Negro race, has resided
in voting precinct No. 85 in Harris County, Texas, for a period
of four (4) years next preceding the holding of the statutory
democratic primary election involved in this cas;; that plain=-
tiff paid his poll tax for the year 1933 on the 31lst day of
January, A. D. 1934 as required by the laws of the state of
Texas, and holds his effll;al receipt No. 40712 therefor; that
plalntlfféigziﬁﬁﬁi gﬁgllfled 2&2220r under the laws of
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the United States and the state of Texas, and 1sﬁgubgect




voting 5 :
to none of the disegualifications provided for Aander the constitution
Ay was on Joly § 1934,

and laws of the State of Texas; That plaintiff isAa nmember of and

a2 believer in the tenets of the Demoeratiec Party.

i & §

That Article 3101 and Artiele 3102 of the Revised Civil

Statutes of Texas provide as followss

Art. 3101. (3084) Nominsted =t Primary.

On primary election day in 1926, and every two
years thereaftecr, candidates for Governor and for all
other State offices to be chosen by vote of the entire
State, and candidates for Congress and all distriet of-
fices to be chosen by the vote of any district compris-
ing more than one county, to be nominzted by each or-
ganized political party that cast one hundred thousand
votes or more at the last general election, ehall, to-
getier with all candidates for offices to be filled by
the voters of a county, or of az portion of = county, bhe
nominated in primary elections by the gualified voters
of such party. (Acts 1st €. 8. 1905, Pe 549.)

Art. 3102. (3086) Date of Primary

The fourth Saturday in July 1926, and every two
Years thereafter shall be general primary election day,
and primary elections to nominate candidates for g gen=
eral election shall be held on no other day, except when
spedially authorized. No person shall be declared the
nouinee of any political party at any Primary election
for any State or District office unless he has complied
with every requirement of =211 laws applicable to Primary
and other elections, and has received a megjority of all
the votes cast at such primary elections for sll candi-
dates for sueh office. If at the general Primary elec-
tion for anmy pelitical party, no candidste becomes the
nominee for any State or district office under this ar-
ticle, a second Primary election shall be held by suech
political party, in the State or sueh distriet, er dig-
tricts, as the case may be, on the fourth Saturday in
August Succeeding such general primary election, and only

number of votes for any office for which nomingtion was
made at the general election shall be Placed on the offi=-
cial ballot as candidates for such office at such Second
Primary. The second primary election shall be conducted
according to the law Prescribed for conducting the general
Primary election, and the candidates receiving a majority
of all votes cast for the office to which they aspire
shall be declared the nominee for their respective of-

iees, An olitical party ma; hold a second primar
election onytge Fourth atu%dayjin August to noginatey

oo




candidgtes for any county or precinct office, where e

majority vote is reguired to make nomination; but st .
Such second pPrimary election, only the two feandidates-

wWho received the highest number of votes at the gen-

eéral primary for the Same office shall have their

names placed upon the official ballot. Nominations

of candidates to be voted for at any special election
shall be made at 1 primary election at such time as

the party executive committee Shall determine, but no
Such committee shagll eéver have the power to make such
nominations., 4All precinets in the same county and

all counties in the Same distriet shall vote on the

Same day. Nominations of P=rty candidates for offices
to be filled in g city or town Shall be made not less

than ten days prior to the e¢ity or town election at

which they are to be chosen, in such Manner as the par-

ing county primary &lections shall apply to them, (Id.
Acts 4th C. S. 1918, . 191)

tory requirements of the said articles 3101 ang 3102, there was held
on the 28th day of July, A. D. 1934, a Statutory Democratic pPrimary
eleetion, which was wholly Statutory and governed by Title Fifty of
the Revised Civil Statutes of Texas, and that Plaintiff, Dy reason

of matters and things set out in this petition, had the legal right

&ir

That the defendant, Albert Townsend, is and was on the 9th
day of duly, A, D, 1934, the duly elected, qualified, angd acting
county clerk im ang for Harris County, Texas, electeqd bursuant to
Article 1935 and other pert;nent Provisions of the Revised Civil
Statutes of the State or Texas, and as Such county clerk, was on
Such day, and is NOW, and has been at all the times material in this
law suit, subject to Article 2956 of the Revised Civiy Statutes of

the State of Texas, Which,as amended, reads sas followss:

Art. 2956, Absentee voting.

tiens, to-wits At some time, not more than twenty
(20} days nor less than three (3} days, Prior to the
date of such election, sueh elector shall mgke hisg
or her persongl appearance before the Clerk of the
County of his or her residence and shall deliver tg
such Clerk hig Or her poll tax Teceipt or eXemption
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certificate entitling him or her to vote at such
election, and said Clerk shall deliver to such
elector one ballot which has been Prepared in ac-
cordance with the law for use in such election,
which shall then and there be marked by said

elector apart and without the zssistance or sug-
gestion of any person, and in such manuner as said
elector shall desire same to be voted; whiech bal-
lot shall be folded and placed in a Sealed en=-
velope and delivered to said CGlerk who shall keep
Same So sealed, and whe shall also keep said poll
taX receipt or certificate open to the inspection

of any person who may wishk to exemine 0r see sSame until
the second day prior to said election; and said Clerk
shall, on said second day, place the said poll tax
receipt or certificate, together with the said en-
velope containing said marked ballet, in another
envelope which shall then be mailed by said Clerk

to the presiding Judge of the voting precinet in
which said elector lives. Cr, at some time not

more than twenty (20) days prior to the date of

such election, such eleector shall make his or her
written application to the County Clerk,of his or
her County requesting a ballot, and shail send to-
gether with said gpplication his or her poll tax
receipt or exemption certificate, but in the event
said elector does not have his or her receipt of
certificate, the County Clerk is divected te pro-
cure from the Tax Gollector a certificate in lieu

of said receipts or exemption certificates. Such
County Clerk receiving the application for a ballot,
after verification shall mail a ballot to such elec-
tor, which ballot having been prepared in accordance
with the law for use in such election, said envelope
to be marked “Official Ballot for a
giving elector's name. Such elector, upon receipt
of said ballot,; shall mark the same immediately, a=-
part and without the assistance or suggestion of

any other person, in wuch manner as said eleetor
Shall desire same to be voted, which ballet shall

be folded and placed in a sealed envelope, prepsred
for the purpose, and mailed by such elector to the
County Clerk of the County wherein such elector
votes, who shall keep same so sealed, and who shall
also keep said poll tax receipts or certificate open
to the inspection of any person who may wish to exam-
ine or see same until the second day prier to said
election; said Clerk shall on said day place the said
Poll tax receipt or cextificate, together with the
said sealed envelope containing said sealed ballot,
in another envelope, which shall be by said Clerk
then mailed to the bresiding Judge of the voting pre-
cinct in which said elector lives.

On the day of such eleetion, and in the pres-
ence of the election officers, provided by the law, the
bresiding Judge shall, between the hours of two and
three o'clock, open the envelopes containing said
poll tax reéceipts, exemption receipts, and marked
ballots, and publicly announce that the ballot of such
named electors are proposed to be cast, at which time
any person who desires to challenge said vote and the
right of same to be cast, shall be heard to present
such challenge, and if there be no challenge of same,
said vote shall be cast and counted according to laws
and if there be any challenge of such vote, legal
‘cause for same shall be heard and decided according
to the law provided in the case of such challenge.
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In case no challenge is made, such poll tax
receipt, after same is marked "voted® as pro=
vided by law, shall be mailed back to the said
County Clerk. But inthe case of challenge,

such poll tax receipt together with affidavits
relating thereto shall be mgiled by said Judge

of election of (to) the County Clerk of such
County who shall keep same for thirty (30)

days, and if no demand be made for the produc-~
tion of same before anybody or persons in aue-
thority within said time, said County Clerk

shall deliver such receipt to the owners there-

of . When voted, the Judge of election shall

wark oppoesite the name of such absentee voter

the word "Absentee,® The provisions of this
Article shall apply to all elections, including
General, Special and Primary elections, except
primary elections ordered by the executive com-
mittee of a political party to nominate candidates
for a speeial election; provided, however, that the
eXecutive committee of 2 political party may at its
option provide in ordering a speeial Priamary
(primary)} election to nominate candidates for a
Special election that any qualified voter who X~
pects to be absent from the County of his residence
on the day of the Election may vote in accordance
with the procedure under ¢ither of thpe methods
prescribed in this Act at some time not more than
ten days nor less than three days prior to the
date of such election. (As amended Acts 1931, 42nd
Leg., y. 150, ch. 105; Acts 1933, 43rd Leg., p. 5,
ch. 4.

v §
That on or about the 9th day of July, 4. D. 1934, the

Lgs % uAlici1€p BlBe TP & DEFIMED 5‘! THE [Ress OF IE s anip |
Plaintiff, R. R. Groveyﬂﬁexpected to be absent fr -

om Harris County,
Texas, om July 28, A. D. 1934, and that he did on said date, which
was not more than twenty days nor less than three days prior to said
July 28, 1934, make his personal appearance before the defendant,
Albert Townsend, elerk of the said County of Harris, State of Texas,

a8 aforesaid, and then and there delivered to said defendant, Albert

Townsend, County Clerk of Harris County, Texas, his said pell tax
receipt mentioned above, and then and there requested saig defendant,
Albert Townsend, County Clerk of Harris County, Texas, to deliver to
this plaintiff one ballot which had been prepared in accordance with
law for use in the statuteory Democratic Primary election, held on
July 28, 1934, in order that Plaintiff might cast an absentee ballot
in said election as provided by said Article 2956 of the Revisged
Civil Statutes of Texas; that the saig Albert Townsend was on the
sald date when this plaintiff"a@peared before him as aforesaid, con-
ducting absentee voting for Said statutory Demoeratic Primary election
held on July a8, 1934, in accordance with the provisions of said

Article 2956 of the Revised Civil Statutes of the State of Texas.
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That the defendant, Albert Townsend, although well knowing
all of the facts and matters set out above, did refuse on said date
to deliver to this plaintiff one ballot which had been prepared in
accordance with the law for use inrsaid statutory Democratic pri-
mary election held on July 28, 1934, and that the said defendant,
Albert Townsend, is a étatutory officer in charge of absentee vot=
ing in the said election, and that the said Albert Townsend did
refuse to permit this plaintiff fo have, or to mark such ballot, or
to vote, or to cast an absentee ballot in said election as authorized
and required by said Article 2956 of the Revised €ivil Statutes of
Texas; that the action of the said defendant, Albert Townsend in
refusing to deliver to this plaintiff one such ballot; and in refus=-
ing to permit this plaintiff to receive or to mark one such ballot
and in refusing and preventing and depriving this plaintiff of his
right to vote and cast an absentee ballot im. said statutory Demo-
eratie primary eleetion held on July 28, 1934, was willful, wrongful,
unlawful, and in violation of the rights of plaintiff as hereinafter
set forth, a2nd that by reason of such wrongful, willful and unlawful
acts of the defendant, Albert Townsend, this plaintiff has been
damaged in the sum of ten dollars ($10.00), and said scts of defend-
ant, Albert Townsend, violated plaintiff's rights under the 1l4th and
15th Amendments to the Constitution of the United States.

; VI

That the defendant, Albert Townsend, at the time he refused
to permit this plaintiff to cast said absentee ballot, and prevented
the plaintiff from casting said absentee ballot, on or about the
9th day of July, A. D. 1934, did then and there give to this plain-
tiff as his reason and justification for such denial of plaintiff's
legal right to vote in said election, the following matters and tﬁings,
towite

First. A certain purported resolution, passed and adopted

by a certain commission or administrative board or agency of govern-

ment or officials of the State of Texas, created under and by Article

3167 of the Revised Civil Statutes of Texas, and known as the State
-6-




Democratic Convention of Texas.. Said resolution was adopted on

the 24th day of May, 1932, and reads as follows:

“Be it resolved, that all white citizens of
the State of Texas who are qualified to vote under
the Constitution and laws of the state shall be
eligible to membership in the Demoecratic party and
as such entitled to participate in its delibera-
tions,?

Seéond. Certain instructions, which the said defendant,
Albert Townsend, eclaimed he had received from a certain state
commission or administrative board or agency-of government or
offiecials of the State of Texas, created by Article 3118 of the
Revised Civil Statutes of Texas and known as the County Demo-
cratic Executive Committee of Harris County, Texas, by which
instructions, said defendant, Albert Townsend, advised this plain-
tiff that he had been instructed and advised that Negro voters and
electors otherwise qualified had no legal right to vote or‘cast
absentee ballots in said election, solely and only on account of
their race and color as Negroes, and that since Plaintiff was 3 mem-
ber of the Negro race, said defendant, Albert Townsend, advised this
plaintiff that solely and only becsuse he was a Negro, he could not
deliver to plaintiff an absentee ballot and was compelled to prevent
plaintiff from casting an absentee ballot, or otherwise veking an ab-
sentee voterin said statutory Demoecratic Primary election held on
July 28, 1934.

That said purported reasons and Justifications were and are
no legal excuse for said wrongful and unlawful acts of the defendant
in depriving this plaintiff of his legal right to cast an absentee
ballot in said statutory Democratic primary electiéns, and that said
wrongful and unlawful acts of the defendant, Albert Townsend, as well
as the said reason and justification for Said acts constitute a viola-
tion of plaintiff's rights under the 1l4th and 15th Amendments to the
Constitution of the United States in that delegates . of the power of
the State of Texas have discharged their offieial funections in such
a Way as to discriminate against plaintiff on account of his race
and color alone, and thereby have denied fo this plaintiff the due

process of law and the egual protection of laws guaranteed - to this

e




plaintiff by the said_14th Amendment to the constitution of the
United States. The said delegates of the state's power have
also used their said official functions in such a wéy as to
abridge the right of plaintiff to vote, which is guaranteed to
him against abridgment by the 15th Amendment to the Constitution
of the United States.

VIZ

That the above guoted resolution of the State Demoeratic
Convention of Texas and the above mentioned instructions given to
the defendant by the @ounty Bemocratic Executive Committee of Harris
County, Texas, are further void and no legal defense or justification
for the wrongful and unlawful acts of defendant in depriving this
plaintiff of his legal right to vote, for the following reasons, to=-
wite

That Article 3107 of the Revised Civil Statutes of Texas as
amended now provides as follows:

"Every poligical party in this State through its

State Executive Committee shall have the power to Ppre=

scribe the qualifications of its own members and shall

in its own way determine who shall be qualified to vote

or otherwise participate in such political party; pro-

vided that no person shall ever be denied the right to

Participate in a primary in this State because of form-

er political views or affiliations or because of member-~

ship or non-membership in organizations other than the

political party. (Acts 1927, 40th Leg., lst C.S. p.

193, ch. 67, } L.)

That the Supreme Court of Texas has held in the case of Love
v. Wilcox, 119 Texas 256, 28 S. W. (2nd) 515 that the said article
3107 is valid and constitutes a prohibition against méking former
political affiliations or membership in organizations other than the
political party a basis for excluding otherwise qualified voters
from participating in primary elections in the State of Texas. That
by upholding the validity of said Article 3107, the State of Texaé has
destroyed the untrammeled power of the managefs of statutory primary
elections in Texas to fix the gualifications for voting or dher par-

ticipation therein and has destroyed the one historical test of party

regularity and membership, namely the support of party nominees in
past elections.
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But that the state of Texas, through a decision of the

Supremehcourt of Texas, styleé Bel} et al v, Hill et al, motion
numb er 11520, decided July 20, 1934, and not yet officially re-
ported, has upheld the validity of the above guoted resolution of
the State Democratic Convention of Texas, and the above mentioned
instructions of-the County Democratic Executive Committee of Texas
as a valid exercise of the alleged inherent power of the managers of
primary elections in Texas to make race and color a basis of exclude
ing otherwise_qnalified voters fron Partieipation in such elections,
That by setting up a discrimination in granting its protection between
elassifications of former political affiliations and membership in
other organizations fhan the political Party and the classification
of race and eolor, the state of Texas has denied to this plaintiff
and to all other qualified Negro voters the equal protection of the
laws and the due brocess of laws, which gre guaranteed by the 1l4th
Amendment to the Constitution of the United States, and has abridged
the right of plaintiff and all other gualified Hegro voters to voge,
in violation of the pProvisions of the 15th Amendment to the Constitu-
tion of the United States.

That in the said case of Bell et al v. Hill et al, the Supreme
Court of Texas did hold that the right of the managers of statutory
Primary elections in Texas to exclude Plaintiff and other gualified
Negro voters from vVoting in such election was guaranteed gng Protected
to such party hanagers by Sections 2 and 27 of the Bill of Eights
(Artiecle 1} of the Constitution of the State of Texas, which reag as

followss

*qer. 2. All political power is inherent in the
People, and all free governments are founded on their
authority, and instituted for their benefit, The faith
of the people of Texas stands pledged to the Preservation
of a republican form of government, and, subjeet to this
limitation only, they have at s11 times the inalienable
right to alter, reform or abolish their government in
Such manner as they may think expedient,®

“Seec. 27. The eitizens shall have the right, in
@ peaceable manner, to assemble together for their common
good; and apply to those invested with the bowers of gove
ernment for ®edress of grievances or other burposes, by
petition, address or remonstrance.®
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That as so construed, said sections 2 and 27 of the
Bill of Rights of Texas are void as denying to the classification
®af race gnd color the protection which is guaranteed by said
Article 3107 of the Revised Civil Statutes of Texas to the
clasgifications of past party affiliations and membership or
non-riembership in orgenizations other than the politieal partya

That by reason eof all of tﬁe above, plaintiff has been
denied the equal protection of the laws and the due process of
law guarenteed to him by the 14th Amendment to the Constitution of
the United States, and plaintiff's right to vote guaranteed to‘him
by the 15th Amendment to the Gonétitution of the United States, has
been abridged, and that plaintiff's said constitutional rights
have been denied to him by the State of Texas and by agencies vest=-
ed with the state's power.

Blaintiff fuither alleges that by a chsistent course of
statutory enactment and judicial decisions, since the original pas-
sage of the statutory primary election laws of Texae in 1903, the
Stats of Texas has deprived the managers of such elections of all
power to fix gualifications for voting therein, irnconsistent with
the qualifications for electors provided in the constitution and
laws of the State of Texas, except in the one instance where the
party managers have been authorized and permitted and protected
by said course of legislative enactment and judicial decisions
in emcluding Negroes from voting in said statutory Primary elec=

tions.

VIII

That the Democratic party is a national organization,
and that the Democratic party has not passed any rule or resolu-
tion or order'excluding Negroes, and has not authorized any
of its agencies or branches to pass any resolution, rule, or
order excluding Negroes, or forbidding Negroes from becoming
members of the Democratic party and that no state convention
of the Democratic party has the power by virtue of its being,
to pass any suchk rule, resolution, or order, and that the Demo-

¢ratic party has never conferred power upon the state Democratie

convention of Texas to pass any such resolution, rule, or order.




X

That in said statutory Democratic primary election held on

July 28, 1934,inominations were made for United States senator,
United States congressman, governor of the state of Texas, sena-

tors and representatives to the legislature of the State of Texas
and other state and county officers, and that it is a matter of
common and general knowledge in Texas that such nominations are

equivalent to elections to such office and that by reason thereof
SIneE plBewTiEr PID Mor CEr 7D VOTE N SAap ElccTion on Tuly 28, 1974
which is a matter of general and common knowledgez&plaintiff has
been fully and effectively disfranchised by the wrongful acts of
defendant in depriving plaintiff of his legal right to vote in said

election.

X
That the defendant, Albert Townsend, is a state officer of
the state of Texas, whose office functions under and by virtue of
the laws of the state of Texas and that he was duly elected, pursu-
ant to the electiocn laws of the State of Texas and that the compen-
sation and salary of the defendant, Albert Townsend is paid out of
the tax money to which plaintiff has contributed and is reguired to

contribute by the laws of the State of TeXas and that in the per-

formance of his functions and duties as county clerk of Harris County
and as conductor of absentee voting Under said article 2§56 ef the
Revised Civil Statutes of Texas, the defendant, Albert Townsend, is

a state officer and has only public functions to perform.

That the bémocratic State Convention of Texas and the County
Deémoeratie Executive Committee of Harris County, Texas, are agencies
of government, to whom have been comitted statutéry powers and au-
thority independent of the Democratic party, and that in the conduct
of the statutory primary elections required to be held by Articles
3101 and 3102, all of the officials of said election are state offi=-
eers , within the constitution of the United States and the case of

Nixon v. Condon, 286, U. S. 73.




wid

ber, A. D. 1934,

!J

XTI

That by reason of all the matters and things set out
above and by reason of the unlawful, wrongful, and willful
acts of the defendant, Albert Townsend, in depriving this plain-
tiff of his legal right to cast an absentee vote in said statu-
tory Democratic primary election held on July 28, 1934, this
Plaintiff has been damaged as aforesaid in the sum of ten
dollars ($10.00)}, which he is entitled to recover from said

defendant in this action.

WHEREFORE, premises considered, plaintiff, R. R. Grovey,

prays the court that the defendant be duly cited to app ear and
- that plaintiff

answer this petition and on finsal hearing/ Hew judgment against

defendant for the sum of ten dollars ($10.00) damages and for

coats of this_suit.

R. R. Grovey£::36£i:;g;)
PLATNTIFF

J. Alston Atkgﬁymg
A, 8. Wells @ Q//M ‘

~

Carter Wesley W

ATTORNEYS FOR PLAINTIFF

»

THE STATE OF TEXAS
COUNTY OF HARRIS

BEFORE ME, the undersigned authority, on this day person-
ally appeared R. R. GROVEY, who having been first duly sworn on
cath states that he is the PLAINTIFF in the above and foregoing
petition, that he has read the same, ard that the mattersféyd

things therein stated are true and correct. 2

P

R. B. Groyve

SUBSCRIBED AND SWORN TC before me thjs-10th day of Septem=

B. L. MNontgoze

. (SEAL) ~  ROTARY PUBIEC IN AKD 708

HARRIS COUNTY, TEXAS
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